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INTRODUCTION
From the briefing thus far,l it is apparent that this SMP has extensive conflicting,
inconsistent and vague language that could support opposite conclusions in its actual application.
Citizens, public officials, staff and even legal experts cannot know how the SMP provisions

will

apply. Moreover, the City's and Department of Ecology's (DOE) citation to less restrictive
language is meaningless because SMP 4.0.1.7 provides that the most restrictive provision

will

always trump the less restrictive. Permissive language does not overcome the prohibitions.

I.

THIS SMP IS SERIOUSLY F'LA\ilED, CONFUSING, CONTRADICTORY
AND VAGUE

A.
t0

The Claim that the Phrase "Existing Development" is Code for
"Nonconforming" is Contrary to Rules of Construction and is Confusing at
Best.

11

l2

Existing development is a simple, common sense concept. The City creates serious

l3

issues when

t4

definition of "existing development" was added by staff and was not presented to the public

15

before it was approved and sent to DOE. City's Brief (CB) at 10. It attempts to excuse this by

I6

stating that this was within the range of altematives available for comment at the May 8, 2013,

t7

hearing. But there is no prior evidence that "existing development" would be a euphemism or

l8

code word for nonconforming was among the range of alternatives previously addressed.2

t9

it defined "existing development"

as nonconforming. The

City admits that the

Moreover, to allow staff to draft language and for the City Council to approve it without

20

either itself or the community able to review the language is not justified even if the concept was

2t

I

22
23

It is impossible for a twenty page reply brief to respond to 80 pages of argument by the Respondents.
Petitioners do not waive any argument raised in their Prehearing Brief by not referencing it in this reply brief.
2
There was discussion about the use of the term "existing devetpmenf; to avoid the coñtroversial térm
"nonconforming," but it was not suggested that "existing development" would be defined as "nonconforming."
Ex. 2l18, at 65 to 83. Although this exhibit was provided previously, it is being refiled \4,ith additional pages
from the transcript. Later, Councilmember Hytopoulis laments that the Council voted to use "existing" instead
of "nonconforming." Ex.2ll9, at 124-25. Stafls after the meeting insertion of the definition improperly
changed what had been decided. Ex.2ll9 and 2120 are transcript portions that were not previously submitted,
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I

among several alternatives that were being discussed. The selection of language to be placed in

2

the ordinance is so critical that decision should be made by the legislative body with an

J

opportunity for public review before the specific language is adopted.

4

Similarly, the City argues that the last minute "clean up" change was "nonsubstantive."

5

CB at 11. "Existing development" was defined in a way that "exactly matches the SMA

6

regulations' designation of 'nonconforming use or development."' CB

7

development" with "nonconforming development" certainly is substantive for all persons who

I

have an existing home or other structures.

9

at2l. Equating "existing

The City also argues that to declare all existing development to be nonconforming would

22. Butthat is what the City did. More importantly, a standard rule

10

be an absurd result. CB at

1l

of statutory construction is that words in the code should not be interpreted to be surplusage and

T2

unnecessary. Wraker v. Quality Loan Service Corp. 176 V/n.App.294,316 (2013).

t3

I4

B.

City Approval for Every Human Activity is Overbroad, Vague and
Inconsistent with the Priority and Exemption from Permits recognized in the
SMA

l5
I6

The City and DOE's only response to the requirement that every human activity needs

t7

permission is that even activities that do not require a permit must comply with the SMP. The

l8

argument misses Petitioners' point. The Legislature's directive that certain developments are

t9

exempt from the SSDP process can be completely circumvented if the City can require other

20

permits for every human activity. To require City approval for replacing one type of landscaping

2t

with another, or painting one's front door, or playing croquet on the lawn, is contrary to the

22

priority and exemption for single family use because these are all activities included within the

23

concept of single family residential use. In response to the argument that the regulation of every
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human activity is insufficient in scope and detail, the City responds with the shoreline

modification definition which provides detail for that category of activities. CB at25. But, as
addressed below, shoreline modification activities are not the only "activities" regulated.

The City then cites provisions in the WAC that reference potential impairment from

permitted actions, "unregulated activities" and "development that is exempt from the act's permit

requirements." WAC 173-26-186(8). That there may be potential impairment from unpermitted
activities does not give the City authority to ignore the statutory exemptions or regulate every

activity by imposing permit or approval requirements. A repeated theme by the City and DOE is
that uses of the shoreline must conform to the SMP regardless of whether a permit is required.
10

V/hile true, that does not mean that the City can impose new permit requirements when the SMA

lt

declares the activity exempt. The so-called

t2

within the shoreline jurisdiction that may have a cumulative impact on the shoreline" is without

l3

any citation by the

t4

i.e.,playing croquet, could have a cumulative impact on the shoreline if conducted every day on

l5

every shoreline property. There is no authority from the Legislature that the City should regulate

t6

all activities that may have a cumulative effect.

t7

"policy of regulating all activities that may take place

City. CB at26. Under that supposed standard, almost any benign activity,

DOE argues that development exempt from the SSDP must still comply with the SMA.

at7.

18

DOE Br.

T9

associated

20

"Any form of permission" but ignores the rest of the phrase, namely, "required under the act

2t

prior to undertaking activity." V/AC 173-27-250(I), quoted inDOE Br. at 8 (underline added by

22

DOE; bold added by Petitioners). The definition of a permit is any form of permission required

23

by the SMA and includes the listed examples, SSDP, variances and conditional use permit. It

There is no dispute there. To assert that the City can have permits for activities

with statutorily exempt activities, DOE relies on the following definition of permit:
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does not state, as DOE implies, that the

City can create its own permission structure in the SMP

that would supplant the exemptions in the SMA from permitting. The power to regulate in the
shoreline area resides with the State and the State has given authority to the City only pursuant to
the SMA. See Biggers v. City of Bainbridge Islqnd, 162Wn.2d 683 (2007).

DOE argues that the SMP only applies to new development and new activities and does
not apply to lawfully established uses and structures "unless the owner proposes a change."

DOE Br. at9. That, of course, is the rub. While DOE implies this all about changes in
structures, the SMP provides that all human activity is regulated, no matter how miniscule and

without regard to structures. Even the need for

a

permit for changing from "roses to tomatoes"

l0

was admitted by the Shoreline Planner to be "very vague."

l1

Additionally, while the SMP refers to making changes in uses and structures, its provisions apply

r2

to activities, even existing ones, regardless of whether there is a change. SMP 4.1.2.4.1.

l3

Ex.2ll9, at 52; see also 47-62.

Petitioners do not contend that the priority to single family residential development frees

t4

such uses from all regulation. But the exemption from the SSDP exempts single

15

residential uses from SMP permits or approvals for every human activity.3

family

T6

C.

t7

The SMP's definition of "adjacent" and "compatible" ate insufficient in scope and detail.

Vague Provisions of the SMP are not Sufficient in Scope and Detail.

l8

As long as adjacent means "neaÍ," there is no way for someone to read the code and know if they

T9

are near enough for different rules to

20

is used in the Policies and Purpose statements of the SMP and not the regulations themselves.

apply. In regard to "compatible," the City argues that word

2t
22
23

3

DOE criticizes Petitioners for claiming that the "SMP limits repair of residences only to situations where a
residence is destroyed by natural causes" and asserts that "[t]his is not the case" because the SMP allows repair
to "any existing primary structure" that was destroyed by natural causes. DOE Br. at I
For property used for
residential purposes, the residence is typically the primary structure. The SMP imposes different restrictions on
rebuilding accessory or appurtenant structures. SMP 4.2.1.6.5.

l.
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l.l,

I

CB at 27 (quoting SMP

')

clear language indicates just the opposite of the argument the City makes to this Board:

3

4

stating that the policies are not regulations). However, surprisingly

All new shoreline

uses and shoreline modification activities, including those that
do not require a Shoreline Substantial Development Permit, must conform to all
applicable goals, policies, shoreline designations (including the shoreline
designation map), and regulations and use tables provided in this Master Program.

5

clear-all new

6

SMP 4.0.1 (emphasis added). This section is

7

While the City's reliance on SMP 1.1 for the proposition that policies don't affect actual uses is

8

convenient for briefing in this case, the reality is that policies matter and have regulatory effect.

9

uses must conform to

all policies.

In regard to "suitability" for overwater structures, the City argues that the remainder

of

10

the section has detail about suitability. CB at 28. If the discretion inherent in the "suitability"

11

standard is meaningless, why doesn't the SMP merely state that overwater structures must

T2

comply with the remainder of this section? It doesn't and that breeds havoc for the Shoreline

l3

Administrator, the Hearing Examiner, project proponents or project opponents. Similarly, as

I4

Petitioners have complained about the Shoreline Designation Map, the problem is not solved by

l5

increasing the size of the map as suggested by the

t6

lack of detail to enable one to know for sure which designation each property is in.

t7

City. CB at28. The problem is the map's

V/hen a once discontinued use of nonconforming use is "restricted," the City argues that

l8

the restriction is clear-absolute prohibition. However, the terms "restricted" and "prohibited"

T9

are not synonyms and people are left to guess as to the difference. Additionally, the Council

20

discussed structures and residences at Point Monroe as being nonconforming uses, not just

2l

nonconforming structures, so that nonuse for 12 months would result in an inability to re-

22

establish the use. Ex. 2120, at 44-53; SI|/.P 4.2.1.5.2. This issue is fraught with a lack of clarity.

23
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I

Despite the City's argument at CB at39, the Shoreline Administrator does have

2

discretion to increase buffer widths by 50% for wildlife habitat purposes. SMP at 286. The

J

a

City's argument that the original buffers were established without discretion (before considering

4

the

5

50%o

increase) does not eliminate the discretion in potential significant increases.

In regard to the discretion regarding "significant trees," the City's claim that "there are no

6

criteria listed for the retention of significant trees because such retention is mandatory" only

7

exacerbates the problem. CB

8

criteria for the public, city staff or the courts to know what trees are significant for this purpose.

9

The City argues that the SMP's erroneous cross references to provisions that don't exist

at29. Retention of significant

trees is mandatory, but there is no

l0

are harmless by claiming that similar provisions do exist under some other reference in some

ll

other place. CB at 30. That is of no help to citizens. Similarly, the City's suggestion that it can

t2

fix deficiencies in the code by issuing

l3

regulations must have approval by DOE and must include public participation requirements.

t4

See, e.g.,

l5

suggestions that it might fix the problems in the future.

t6

an uncodified policy in the future is

WAC 173-26-l9I(2Xb). Before the Board now is the SMP

as

wrong. Shoreline

written and not vague

The SMP lacks clarity as to what plants the Shoreline Administrator will allow. This

17

problem is not based on ignorance of the "ecological functions" as the City suggests. The

l8

problem is in weighing each of the ecological functions when deciding whether a particular plant

t9

fulfills the

20

multiple ecological functions and plants all rate differently on multiples scales.

2t
22

same ecological functions as another, i.e, arose versus a rhododendron. There are

D.

The Scope of Policies for Shorelines of Statewide Significance (SSWS) is Now
Even More Confusing

23
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The City claims that the applicability of policies and regulations of SSWS is absolutely
clear: "only overwater structures within shorelines of statewide significance must be reviewed
under these policies." CB at 19. What about activities that occur over SSWS? See, e.g., SMP
3.3.2.7.3 (prohibiting motorized boats). (The Council voted to change this language, but staff
never made the change

.

See

Ex.2ll0, at 109). If SSV/S

polices are not about activities as the

City now asserts, these provisions must be revised.
As to the scope of these policies, the confusion is exacerbated by the DOE's discussion

of

the standard of review. However, the City has its own confusion on this issue in asserting that
the Board lacks jurisdiction to review any arguments "with respect to the City's SMP

l0

development regulations governing shorelines of statewide significance, i.e., the Aquatic and

l1

Priority Aquatic designations." CB at32. The City's suggestion that the Aquatic and Priority

t2

Aquatic designations are equivalent to SSWS is false. The City argues that the SMP is clear that

l3

the SSV/S begin at extreme low tide and extends to the middle of the Sound. CB at 19. The

t4

Aquatic and Priority Aquatic areas are waterward of ordinary high water, and by definition,

15

extend landward of extreme low tide. SMP 3.3.1.2.1. This means that areas between ordinary

t6

high water and extreme low tide are regular shorelines and not SSWS as the City's briefing

l7

seems to

18

imply.

Regardless, a higher standard of review is not a lack ofjurisdiction.

DOE takes a different position on the applicability of the provision dealing with SSV/S.

T9

Its view is that, because it is possible for a development to be placed on both SSWS and regular

20

shorelines (such as a dock or float), the statewide policies apply to the entire development. DOE

21

Br. at 6 (referring to "potential applicability"). DOE seeks to extend its power by asserting that

22

the higher standard of review applicable to SSWS should apply to the entire shoreline area

23

because the aquatic environments include both regular shorelines and SSV/S. DOE Bir.

STEPHENS

&

KLINGE LLP

10900 NE 8th Street, Suite 1325
Bellevue, WA 98004

PETITIONERS'REPLY BRIEF - 7

(42s) 4s3-6206

at4-5.

In support, DOE asserts that to provide "practical certainty and predictability for project
proponents, the regulations governing these uses must be consistent across the two types

of

shorelines." DOE Br. at 5. This is not necessarily true. If a person has a float or dock, or
engaging in clamming above extreme low tide, that person should not be required to follow the
higher standards applicable to SSV/S. To avoid applying SSWS rules on activities that are not
on SSWS, the only logical result is to apply the rules for SSWS for the portions of developments
and uses that are in SSV/S and apply the regular shoreline rules for the portion of the

development that is in the regular shoreline.
Because the City claims that the applicability of standards for SSWS are crystal clear

in

l0

that they apply only beyond extreme low water and Ecology claims the standards apply landward

ll

of extreme low water, their arguments highlight the problem of which Petitioners' complain.

t2

The standards for SSV/S are unclear-the City and the DOE do not agree as to their scope.

l3

E.

t4

In response to the argument that the SMP declares the entire Island to be a critical area

The Scope of Critical Areas is Confusing

l5

and prohibits all development in critical areas (SMP

t6

out of the SMP all of Sections 5.0 and

l7

poorly written, 400 plus pa9e, "update" of the SMP. Nevertheless, the SMP does identiff the

l8

entire Island as

t9

areas at all, but are designated by the

20

2t
22
23

à

at276),the DOE responds that would "read

6.0." DOE Br. at 16. That is the problem with

such a

aquifer recharge area. DOE claims that the SMP does not designate critical

GMA. DOE Br. at 17. DOE lost that argument in Citizens

Rqtional Shoreline Planningv. Whatcom County, No. 08-2-0031, at 8, April 20,2009i see
a/so RCW 36.70A.480(d) (DOE approval of a "critical area segment" of an SMP).

Specific prohibitions in aquifer recharge areas do not overcome the overarching problem

with identi&ing the entire Island as a recharge area and then prohibiting development in such
SrspHsNs & KI-rNc¡ LLP
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critical areas. While DOE claims "the SMP does not prohibit all development in critical areas,',
(DOE Br. at l8), the SMP does prohibit residential development in critical areas. SMp 5.9.3.6.
The SMP and the SMA's definitions of "development" are different. The statutory

definition is limited to "construction or alteration of land." DOE responds that Petitioners,
contention is without basis. DOE Br. at 19. The basis is the wording of the statute, RCW
90.58.030(3Xa), which lists land altering activities. In contrast, the City's definition includes
7

"activities" generally. SMP at 233. The SMP goes beyond the statutory definition and

8

whether the definitions "conflict" or whether the SMP "augments" the statute is merely to
engage in semantics. The definitions are different in more than a stylistic way, but have

l0

substantive differences. A provision which prohibits single family residences may be said to

l1

"augment" the SMA's protection of the environment, but it would conflict with the SMA.

t2

The SMP is seriously flawed. It is rife with confusing, contradictory and vague

t3

provisions. The Board must remand the SMP to the City.

t4

II.

THE SMP IS THE RESULT OF'SERIOUS PUBLIC PARTICIPATION
FAILURES

15

t6

A.

l7

The City recounts the numerous public hearings and opportunities for public comment as

The City's Provision of Notice and Information was Flawed.

18

proof that it has complied with the public participation requirements of the SMA. CB at2-5.

t9

Meaningful public participation as required by the SMA is not guaranteed simply because the

20

City has held a large number of meetings. Instead of focusing on generalities, the Board should

2l

look at the specific problems raised by the Petitioners.

22
23

The City admits it failed to publish notice of the Nov. 20, 2013 public hearing three times
as required by the

City's SMP then in effect. Hearings throughout the process contained the
STEPHENS
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flaw.

I

same

2

the City suggests the failure is meaningless because it gave the required public notice at the very

a

last public hearing.

J

4

See e.g.,F;x.2082 (notice of

May 8, 2013 hearing published only twice). However,

The legal question is whether the City meets this requirement by having one final hearing

5

with three weeks' notice for public review of a 400 plus page document or whether the public

6

should have the required notice for all of the public hearings that led up to the final adoption.

7

While the language of the prior SMP does not answer the question, Petitioners contend that the

8

policy underlying the importance of public participation requires that the full notice should be

9

provided for all city council meetings at which the City Council considers the proposal.

10

Otherwise, as was done in the present case, the City could draft a voluminous amendment on

ll

which numerous council meetings are held, portions of the SMP addressed, and ignore the

t2

mandatory notice schedule until the very last meeting. Providing insufficient notice throughout

t3

the process, instead of encouraging "continuous" public participation as V/AC 173-26-090

t4

requires, is not absolved by proper notice tacked on at the end. Not every member of the public

l5

followed every step of the process, but they should have been given suffrcient notice to involve

T6

themselves at any particular step along the way.

l7

In regard to the failure to identify Section 7 in public notices, the City argues that the

18

public notices directed people to look at the City's website. There is no evidence before the

T9

Board as to what was actually available on the City's website. The City also argues that the

20

concerns about the criminal penalties constitute a constitutional issue over which the Board has

2t

no jurisdiction. CB at 38

22

Petitioners assert that the Board can determine whether the creation of new criminal penalties not

23

provided in the SMA conflicts with the

n.10. V/hile constitutional issues do permeate this provision,

SMA. In regard to the City's creation of a new criminal
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I

penalty, it argues that Washington case law outside of the SMA context allows penalties for a

2

"wider scope of activity." CB at39. As explainedin Biggers, the City is not exercising its own

J

police powers, but rather the power delegated by the State. It cannot create criminal penalties

4

beyond the Legislature's direction. State v. Munson,23 V/n. App.522,525 (1979).

5

The City claims the Planning Commission draft included Appendices B, C, and D and

it

6

was always available on the City's website, a statement for which there is no evidence in the

7

record. CB at 9-10. It cites E-360 for the notion that when the Planning Commission made its

8

recommendation to the City Council it included "all appendices." CB at 9-10. E-360 contains

9

no reference to appendices, but states that the SMP was forwarded with a reference to matrices

t0

A, B, C, and D. E-360, at 4. From the context of E-360, the matrices are not the appendices.

ll

B.

12

The City argues that Petso v. Edmonds, CPSGMHB Case No. 09-3-0005, provides that

The City Failed to Provide Meaningful Response to Public Comment

13

the City need not respond to public comments but must merely "take citizen input into

t4

consideration." CB at 12. Of course, there is no way to know whether citizen input was taken

l5

into consideration if there is no meaningful response. Petso was a case under the GMA. At

t6

issue here is

t7

... response to public comments ." Id. (emphasis added). The City's argument that it

t8

respond in a specific, meaningful way mocks the V/AC requirement.

l9

WAC 173-26-090 which requires that public participation plans "shall provide for
need not

In regard to the mere "comment noted" response given over 146 times by the Council and

20

349 times by the Planning Commission, the City claims such is common in the planning field.

2l

CB at 12-13. The City cannot deny that the SMA places a higher level of importance on public

22

participation than other planning statutes. The City argues that "comment noted" is an

23
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appropriate response to non-substantive comments. But there are numerous examples of this
barebones response given to comments of substance.a

C.

The City lgnored Conflicting Scientific Information

The City makes no attempt to

justiff the boilerplate

response to all comments about

science.s The City's response to Petitioners' argument about science misses the point. CB at 15-

18. WAC I73-26-201(3Xb) requires a "reasoned, objective evaluation of the relative merits
of conflicting data." (emphasis added) The City must "show its work." That it claims to have
science to support its decisions is not

sufficient. The City's science had significant limitations

which were simply ignored. Criticism the City has about Dr. Flora's submissions, i.e.,noting he

l0

has "a doctorate degree

ll

be reflected in its evaluation of

t2

brief to this Board. It is undisputed that the City did not engage in any normal, objective

l3

evaluation of conflictingdata. Therefore, the Board must return the SMP to the City for

t4

compliance with these essential legal requirements.

l5

ilI.

of some sort," whether his conclusions were peer reviewed, etc., should

Dr. X'lora's submissions-not show up for the first time in its

THIS SMP IS SERIOUSLY F'LA}VED

t6
T7

18

t9
20

2t
22
23

a

For instance, one comment is summarized as:
The cþ has failed to prepare or acquire any study incorporating the social sciences or the economics
of extensive proposed new regulation or the social effects or impacts on propely owners who may
need to deal with nonconforming uses and other onerous regulations.

Ex. 1939, at 7l (essentially refening to RCW 90.58.100(l)(a)). The "comment noted" response gives no
consideration to whether there is a need for study of social sciences or economics. Similarly, a public comment was
a recommendation to "Limit docks, stairs and other structure to the minimum necessary for the purpose rather than
fix number of feet." Id at 60. The "comment noted" response gives no consideration to use of a purpose/means
regulation instead of a fixed number. As it turns out, "comment noted" was simply the response the Cþ gave to
comments it didn't want to consider.
s
In regard to the argument that the City did not provide oral comments to the DOE, the City's response is simply
that it provided all written comments. CB at 13. That leaves as pure legal question whether the requirement that
comments be given to DOE includes oral comments or are only written comments considered worthy of transmitting
to DOE? After all, the City's council meetings were video and audio recorded.
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1

A.

The SMP Violates the Priority and Permit Exemption for Single Family
Residential Uses

2
3

The SMP violates the SMA in a serious, most fundamental manner. The City argues that

4

the instances in which the SMP is contrary to the SMA single family priority status is

5

"misleading and easily dismissed when viewed in the context of the SMP." CB at23.

6

Specifically, it notes that normal maintenance and repairs are allowed

7

structure" do not increase the nonconformity. Id. (citing SMP 4.2.1.6.1). The cited section

8

the SMP requires that "4!! of the following is met." Id. (emphasis added). One of those

9

following requirements is that "Renovations or remodels are entirely contained within the

"if

changes to the

l0

building." SMP

u

the shoreline buffer and even

t2

cannot even replace aflat roof with a gabled roof to avoid leakage. See Ex.2120 at 52-53.

13

4.2.1

.6.1.c. Remodels with any part outside the building,

even

of

if it is outside of

if it would not increase any nonconformity is not allowed. One

The City argues that the SMA's priority for structures appurtenant to single family

t4

residential use does not mean they have to be allowed. CB at23. Its support is the requirement

15

that the SMP assure "no net loss of shoreline ecological functions." 1d (quoting V/AC 173-26-

t6

241(3)(l)). But, the "no net loss" standard does not require banning outright appurtenant

t7

structures given their priority in the statute. The City also makes no attempt to identify which

t8

ecological functions would be lost on a net basis if appurtenances were allowed.

t9

In regard to the requirement for City approval of every human activity on the land, the

20

City contends that Clam Shqcl<s of America, Inc. v. Skagit County,109 Wn.2d 9l (1987) allows

2l

cities to regulate activities even if they are not substantial developments. CB at24. That is true.

22

ln CIam Shacks, regulation of clam harvesting machines was allowed

23

developments. Clam Shqcks, however, does not authorize regulation of every human activity.

even though they were not
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In regard to Point Monroe restrictions, the City argues the area is unique. CB at24.

While that may be true, that does not mean the SMA policies are inapplicable or that uses
associated with single family residential uses may be prohibited.6 In regard to the SMP's

limitation of piers, docks or floats as water-dependent uses only if for tying up watercraft, DOE
argues that the SMP provision is "taken directly from

WAC 173-26-231(3Xb)." DOE Br. at2l

That limitation in that WAC, however, does not apply to floats.

In response to Petitioners' argument about docks being exempt from the SSDP process,
but prohibited substantially throughout the island, DOE argues that the City does not need to

allow docks "on every shoreline." DOE Br. at 2l (citing Samson v. City of Bainbridge Island,

5l (2009). A similar

10

149 IVn. App. 33,

l1

V/hile the Court in Samson allowed

t2

not to review the WAC guidelines which are now in effect. Id. at 45-46. The difference between

l3

the present and the Samson case is that there is now statutory recognition thal a dock may be an

t4

appurtenance to single family residential uses. DOE's argument that a dock is not an

l5

appurtenance is wrong.T The Legislature has declared the exact opposite of what DOE is

t6

encouraging the Board to conclude. RCW 90.58.185 (1) states that"an appeal involving a

t7

single-family residence or appurtenânce to a single-family residence, including a dock or pier

l8

designed to serve a single-family residence." Id.

a

argument is made in regard to buoys. DOE Br. at27.

prohibition in one area, Blakely Harbor, it expressly chose

t9

In regard to bulkheads, DOE creates a straw man in asserting that Petitioners contend

20

that, because bulkheads are exempt from the SSDP process, they are exempt from regulation.

21

22
23

u

if

It appears that homes at Point Monroe cannot be rebuilt if destroyed. SMP 4.2. 1.6. I .2 allows rebuilding only
the use is conforming. City staff and council explained that because new over water structures at Point Monroe
are not allowed, residential use is a nonconforming use. 8x.2120, at 48, 52-53.
t
DOE engages in firrther obfuscation by claiminglhat RCìù/ 90.55.620(2)"specifically excludes over-water
structures such as a dock from the definition of appurtenant structure to a residential structure." DOE Br. at22 n.
13. That statute is expressly limited to "purposes of this section" which is the section allowing pre-existing
residences to be declared to be conforming. It is not, as DOE implies, a general legislative direction that docks are
not appurtenant to residences.
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DOE Br. at22. This is not true. Petitioners contend that bulkheads must comply with SMP
regulations, but the SMP cannot impose a new approval or permit to get around the statutory

exemption from the SSDP process.
In regard to the City requiring a geotechnical analysis for replacement of a bulkhead,
DOE does not dispute Petitioners' analysis of the applicable V/ACs or of the SMP. Rather, it
concludes that the City can be "more restrictive than the guidelines." DOE Br. at 24. "Mrorc

restrictive" is still inconsistent. RCV/ 90.53.190(2Xb). The SMA is about balancing competing
goals. The Guidelines are not written as if they are only minimums for regulation. It is
completely contrary to the concept of negotiated rule-making to conclude the Guidelines are a
10

one-way thrust against the protection of single family residential uses.

t1

In regard to bulkhead repair, DOE argues that the 50Yo limitation only determines whether

t2

the bulkhead is being repaired or whether one must replace the bulkhead. However, WAC 173-

l3

27-040(2)(b) allows repairs of structures damaged by the elements to be exempt from the

T4

shoreline substantial development permit process without regard to the percentage of repair

15

needed. To determine that repair is not allowed over the 50% threshold conflicts with the WAC.

t6

In regard to floating homes, DOE asserts that the SMP treats them exactly as RCW

l7

90.58.270(5XbXÐ requires, which allows the structure to be "increased in height."

l8

DOE Br. at26. The very next sentence notes that SMP prohibits "an increase in intensity ...

t9

which may include height." Id. at27 (emphasis by DOE). Additionally, "intensity" is also

20

confusing because it suggests, as evidenced in the City Council hearing (8x.2120 at43-46),that

2l

the City

22

Id

quoted in

will regulate the number of occupants in these homes. The result is entirely unclear.

B.

The Vegetation Standards Impermissibty Apply to Existing Residential Uses

23
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DOE quotes the provisions of the V/AC and SMP that say vegetation standards do not
apply retroactively, but ignores the more restrictive provisions of the SMP that

control. DOE

also refers to the SMP at 77 for the proposition that "removal of vegetation" with a mainstem

of

less than three inches, removal of noxious or invasive weeds and removal of hazard trees is

"exempt from the standards under specified conditions." DOE Br. at 12. The vegetation rules
are retroactive because they impose conditions on normal uses of residential property.s

DOE claims that Petitioners' concems with the retroactive nature of vegetation standards
are actually concerns about "revegetation standards" and they apply

"only if expansion of ...

existing development is proposed." DOE Br. at l2 (emphasis added). That is plainly not true.

l0

The cited regulation, SMP 4.1 .2.5, applies if the "buffer is altered or reduced." 1d. (emphasis

l1

added). Considering the micromanagement of vegetation in other sections of the SMP, to alter

t2

the buffer by adding or removing a plant requires compliance

l3

simply "revegation," such as placing a plant where one was removed.

t4

with SMP 4.1.2.5. This is not

But even more insidious is the SMP'S loop back to the so-called "revegetation standards"

l5

in other sections. For instance, the SMP states: "Minor vegetation removal outside the

T6

shoreline buffer" requires

T7

(emphasis added). In other words, even outside of the shoreline buffer, minor vegetation

l8

removal requires compliance with SMP 4.1.2.5. Unfortunately, there is no defrnition of "minor

l9

vegetation removal" but it suggests that removing plants or parts of plants even outside the

"replanting... pursuant to Section 4.1.2.5." SMP 4.1.3.5.8

20

2t
22
23

tThe

SMP does not exempt "removal of vegetation" less than three inches, but exempts trimming vegetation
less than 3 inches. SMP 4.1.3.4.3.a. There is no exemption from permitting for removing an invasive tree like

Alder or Maple. Homeowners may have horticultural or design reasons for removing vegetation that to them
constitutes a weed even though it is not invasive or on a govemmental list of invasive weeds. Another egregious
example of the hazard tree regulations is that for a homeowner to get permission to cut down ahazardtree, the
homeowner must leave the tree on site for use by wildlife. SMP 4.1.3.4.3.c.iii. "Wildlife" is not limited to any
particular threatened or endangered species, but would include pests, such as rats, mice and coyotes.
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buffertriggers all of the requirements of Section 4.1.2.5. See also SMP 4.2.1.6.5.1 (replacement
of accessory structures requires compliance with the vegetation standards).

C.

This SMP Includes Improper Shoreline l)esignations.e

The City argues that its designation of Eagle Harbor for inclusion in the Shoreline
Residential Conservancy designation was appropriate, even though it did not meet the criteria
stated in the

SMP. CB at 19. Its reason is its consultant, Battelle, recommended that "strategies

should be employed to conserve, preserve and restore (to pre-disturbance or pre-historical

conditions)." CB at 20 (emphasis added). SMA regulations explain that such restoration is not
required, WAC 173-26-020 (31), and restoration is not to be accomplished by regulation. V/AC

l0

173-26-I86(8Xc). Battelle's recommendation, or at least the way the City interpreted it,

ll

remains in conflict with the SMP criteria as well as the SMA rules.

l2

Likewise, the City's imagination that the mere presence of its stormwater regulations

t3

make biophysical limitations impossible (CB at 20) ignores the reality of sewer system leakage

t4

and stormwater run

l5

off problems. Ex. 2112, at 12-13.

Finally, the City argues that there is no automatic re-designation when conservation

it claims that SMP 3.4.4 is only about the initial designation

T6

easements are adjacent because

T7

process. CB at 21. That is not clear from SMP language. Moreover, SMP 4.1.2.7 contemplates

l8

future conservation easements. Nevertheless, this issue may be resolved if the City is willing to

t9

enter a stipulation in the record that SMP 3.4.4. does not authorize automatic re-designations.

20

2l
22
23

9

Petitioners recognize that the Board does not have jurisdiction to declare that the WAC conflicts with the statute.
DOE's claim that Petitioners raise an impermissible collateral attack on the guidelines is erroneous. While certain
challenges to the guidelines must be made within 30 days of promulgation of the guidelines, RCW 34.05.570(2)(a)
provides that a Court may review the validity of a regulation in the context of any review proceeding under the
APA. While the Board may not have jurisdiction to declare a regulation invalid, it does have jurisdiction to
determine compliance with the statute and the WACs expressly acknowledge the regulations are subordinate to the
sMA. WAC t7 3-26-186(t).
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D.

The Board has Jurisdiction to Review the SMP for Consistency and the SMP
as it Now Stands is Inconsistent

The City also argues that the Board lacks jurisdiction to review the SMP's conformance

with GMA development regulations, citing Snohomish County Farm Bureau v. Snohomish
County and \lashington State Department of Ecologt (SCFB /), CPSGMHB Case No. 12-3-008,

FDO (Mar.14,2013) for support. The Board in SCFB lquestioned whether it could consider
internal consistency under RCW 90.58.190(2)(b) because the City, like Snohomish County, is
one of the

GMA's "initially planning...cities." CB, at 32. However, the possibility that RCV/

90.59.190(2)(b) could be read as an exemption was nonbinding dictabecause the Board assumed
10

that consistency was required. ,SCFB I, at 13. Indeed, the Board recognized that it is "unlikely

ll

the Legislature intended to exempt GMA's initially-planning counties and cities." Id.

t2

Not only is it unlikely that the Legislature intended to exempt initial planning

l3
t4
l5

jurisdictions, the statutory language as a whole indicates clearly there was no such intent.
[T]he board shall review the proposed master program or amendment solely for
compliance with the requirements of this chapter, the policy of RCW 90.58.020
and the applicable guidelines, the internal consistency requirements of [statutes
not applying to initial planning jurisdictionsl.

T6

RCW 90.58. I 90(2)(b) (emphasis added).

t7
The applicable guidelines, specifically V/AC 173-26-211(3), clearly require consistency

l8
between shoreline designations and the local comprehensive plan.

t9
20

2t

local comprehensive plans constitute the underlying framework within which
master program provisions should fit. The Growth Management Act, where
applicable, designates shoreline master program policies as an element of the
comprehensive plan and requires that all elements be internally consistent.

22

1d (emphasis added) (also referencing consistency

23

Board reviews an appeal of an SMP to ensure compliance with this guideline, the Board has

with development regulations). Because the
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I

jurisdiction to review SMP's consistency with GMA plan and development regulations.
The City attempts to shoehorn in an argument that the SMP can be inconsistent with

2
J

GMA and other comprehensive plan regulations because it is an "overlay zone." For support,

4

the City cites Samsonv. City of Bainbridge Island, CPSGMHB Case No. 04-3-0013, FDO (Jan.

5

19,2005) and Lawrence Michael Investments, LLC v. Town of Woodway, CPSGMHB Case No.

6

98-3-0012, FDO (Jan. 8, 1999). This argument fails for two reasons. First, neither of these

7

cases

8

these cases discuss the implementation and use of subarea plans which act as special overlay

9

zones, being "tailor[ed] regulations to particular situations." Samson, at 17. Second, assuming

pertain to conflicts between the SMP and the GMA or Comprehensive plan. Rather,

10

for the sake of argument that the SMP could be considered a subarea plan, it "must be adopted as

1l

part of the comprehensive plan" in order to work. Lawrence, at 40. Even then "[s]ubarea plans

12

are 'subject to the goals and requirements of the [SMA] and must be consistent with the

l3

comprehensive plan.

t4

"'

I d. (citation omitted).

Among other inconsistencies, the SMP is internally inconsistent given that trails are

t5

permitted within upland areas, but nonwater-oriented recreational development and active

t6

recreation are either prohibited or subject to conditional use. The City argues that trails are

t7

water-oriented, "passive recreational development," and therefore permitted. However, this

l8

argument is not based on language in the SMP. It is clear that the term "trail" is undefined.

t9

Thus,

20

consisting of trail heads, information kiosks and the like. Even if accepted, the City's

2l

interpretation still leaves an inconsistency. Specifically, the City argues that all trails must be

22

water-oriented in order to be consistent with the SMP development regulations. Non-water

a"tÍail" could be anything from a minor hiking

path to a full constructed facility

23
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oriented trails are prohibited in spite of being permitted within upland areas. The City's own

interpretation actually proves that the SMP is inconsistent when pertaining to trails.l0

CONCLUSION
The SMP is seriously flawed in multiple ways. It conflicts with the SMA and the

V/AC by unlawfully regulating single family residences, by imposing unlawful regulations on
management of vegetation, by unlawfully regulating every human activity, and by imposing

criminal penalties not authorizedby the SMA. Equally important, the SMP is unlawfully
vague, has critical conflicting provisions and is internally inconsistent. Citizens, public

officials, City staff and even legal experts cannot understand and apply the SMP. By allowing

t0

Staff to "clean up" after Council Meetings, and thus not subject SMP provisions to prior

lt

public review and comment, the SMP included a definition of Existing Development that the

t2

SMP defines as non-conforming. This one serious flaw alone requires that the SMP be

l3

remanded to the City. Finally, many of the problems with the SMP are the result of a failed

t4

process of public participation. The record is clear that the City did not consider substantive

15

citizencomments on multiple issues. The City did not respond to public comments as the law

t6

requires and its decisions were made without the legally mandated reasoned and objective

17

evaluation of conflicting scientific data. The SMP must be remanded to the City.

l8

RESPECTFULLY SUBMITTED this 20th day of February,20tS.

t9
20

Attomeys for Petitioners

21

22
to

23

The City fails to address the inconsistencies in items a, c, d, e, f, E, j,l, and n on page 54 of Petitioners' prehearing
Brief. As for the other items, the City's response implements more of the same post hoc tnterpretation of the SMp
as it did with its trails argument. Accordingly, no further reply is possible.
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I

DECLARATION OF SERVICE

2

I, Jill E. Stephens, declare as follows pursuant to GR 13 and RCW 9A.72.085:

J

I am an employee of Stephens & Klinge LLP, and I am competent to be a witness

4
5

herein.
On February 20,2015,I caused a true copy of the foregoing Petitioners' Reply Brief

6

and this Declaration of Service to be served on the following persons via the following means:

7

James E.

8

Ogden Murphy V/allace,
901 Fifth Ave., Ste.
Seattle, v/A

Haney

P.L.L.C.
3500
98164-2008

9
10

ll
t2
l3
T4

AG
Washington
Division
40117
98504-0117

Phyllis J. Barney, Assistant
Attorney General of
Ecology
P.O. Box
Olympia, V/A

Reynolds
Office
380
981l0

Dennis
Dennis Reynolds Law
200 Winslow V/ay West, Suite
Bainbridge Island, V/A

15

!
!
[]
!
n

via Legal Messenger
First Class U.S. Mail
Federal Express Overnight
Electronic Mail:jhaney@omwlaw.com
Other:

! via Legal Messenger
! First Class U.S. Mail
n Federal Express Overnight
E Electronic Mail: phyllisb@atg.wa.gov
E Other:
n via Legal Messenger
E First Class U.S. Mail
! Federal Express Ovemight
[ Electronic Mail: Dennis@ddrlaw.corn
! Other:

t6
I declare under penalty of perjury under the laws of the State of V/ashington that the

t7
foregoing is true and correct.

l8
Executed this 20th day of

Feboily, 20l5,at Bellevue, V/ashington.

t9
20

2l
22
23
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BEFORE THE GROWTH MANAGEMENT HEARINGS BOARD
CENTRAL PUGET SOUND
STATE OF WASHINGTON
PRESERVE RESPONSIBLE SHORELINE
MANAGEMENT, Alice Tawresey, Robert Day,
Bainbridge Shoreline Homeowners, Dick Haugan,
Linda Young, Don Flora, John Rosling, Bainbridge
Defense Fund, Gary Tripp, and Point Monroe Lagoon
Home Owners Association, Inc.,

Case No.

PETITION FOR REVIE\il
Petitioners,
VS,

CITY OF BAINBRIDGE ISLAND and
WASHINGTON STATE DEPARTMENT OF
ECOLOGY,
Respondents.

I.
1.

SUMMARY

This Petition for Review challenges the City of Bainbridge Island's new

Shoreline Master Program (SMP) because it was adopted in a manner which directly violates
state law and regulations. The resulting product of this flawed process clearly violates the

Shoreline Management Act (SMA) and the regulations that implement it in many ways. The
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City's new SMP also violates numerous constitutional provisions, which Petitioners
acknowledge are outside the scope of this Board's jurisdiction and will be addressed in
another forum.

2.

Some of the serious violations of the law, alleged in detail below, include the

SMP's hostility to single family residential use, such as declaring all existing homes
nonconforming even though single family residential is a preferred use and supposed to be
exempt from permitting under state law, the SMP's micromanagement of homeowners' yards
and maintenance of homes even though that is part of an exempt single family use, and the

prohibition of normal residential uses without City approval. The SMP as adopted is in direct
violation of what state law requires.

il.
3.

INTRODUCTION AND BACKGROUND

The Shoreline Management Act (SMA) was enacted in 197I, now codified in

Chapter 90.58 RCW, to require every city and county in the state to adopt Shoreline Master
Programs (SMPs) as the first mandatory land use planning tool. The geographical scope
these SMPs is the area from the ordinary high water mark to 200 feet

of

inland. Cities and

counties are also required to update those SMPs regularly. In 2011, the Legislature
established a schedule for local governments to update their SMPs to ensure compliance with
the law at the time of the update and to ensure consistency with the government's
comprehensive plan and development regulations. RCW 90. 5 8.080(aXa).

4.

In the amendment process, cities are required to go through the most intensive

process for involving the public in the amendment of the SMPs. Far more emphasis on public

participation is placed on SMP development and amendment than for any other local
govemmental regulatory or planning function. To ensure consistency among the SMPs of

GROEN STEPHENS & KLINGE LLP
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various jurisdictions, the Department of Ecology (DOE) exercises an oversight role in

approving or disapproving the local SMP. The DOE approval process similarly involves
significant encouragement of public participation.

5.

The Legislature did not leave local government with a completely blank slate

on which to draft policies and regulations for the development of shoreline areas. The public
interests to be served by the SMA include protecting public access to shorelines, protecting

views and property values, preserving natural resources, preventing water quality degradation,
and fostering water-dependent uses. One of the central policies of the SMA is the preference

given for certain water dependent uses, such as ports and piers and marinas. Signihcantly for
the case at hand, the Legislature also declared that apreferred or priority use of the shoreline
area is single family residential use, along with normal appurtenant structures associated

with

waterfront residential use, such as docks, bulkheads, boat house, patios, etc.

6.

In 2010, the City of Bainbridge Island began its update of its SMP and at some

point decided to undertake a complete overhaul of its SMP instead ofjust ensuring
compliance with the law and ensuring consistency with its comprehensive plan and
development regulations, Having undertaken such a monumental task, the City completely

failed at the required twin purposes for the update in the first place. The new SMP fails to
comply with the law and creates inconsistencies within the City's comprehensive plan and
development regulations.

7.

V/hile these substantive failings are significant, they do not overshadow the

City's serious violations of high value the SMA places on public participation in the process.
Notices of meetings did not have complete information or gave false information about what
was on the table for that meeting. City staff edited the SMP drafts after public meetings were
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held, resulting in both the public and the City Council having never been given a complete

final version to be approved. Public comments at hearings were restricted and the SMA's
requirement for response to public comment was largely ignored by both the City and the

DOE. No serious response was given to the most important comments, either verbal or
written, by the public. In essence, the public participation requirements for the update of an
SMP were treated as a mere formality rather than a substantive involvement of the public in
the development of SMP provisions.

8.

The flawed process naturally resulted in an SMP which is inconsistent with

multiple requirements of the SMA in multiple ways. For instance, the final SMP is
inconsistenr with the City's Comprehensive Plan and development regulations by prohibiting
uses of property that are directly allowed or allowing uses that are directly

disallowed. For

the sake of the public, the City and the orderly administration of the law, state law requires

that land use planning regulations and plans be consistent. This SMP is not.

9.

In addition to inconsistencies among the various land use planning regulations

and plans, the SMP violates the SMA in a large number of ways and particularly in regard to

single family residences which the SMA places as a preferred or priority use of shoreline

property, The SMP declares all existing homes to be non-conforming structures. The SMP
seeks to regulate every human

activity on the land, even though the SMA requires that

development be regulated while at the same time the development of single family residences

is exempt from shoreline permitting. The SMP severely limits water dependent uses contrary
to the policies of the SMA. The SMP's nonconforming declaration is in direct conflict with
the policy and numerous specific provisions of the SMA,
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10.

The City also failed to handle appropriately the science that was supposedly

involved in the development of the SMP update. Scientific analysis involving the impact to
water bodies caused by commercial agriculture, including cattle feedlots, was equated to the
impacts of single family residences. Scientific information that did not fit the City's agenda
was simply ignored. There was no reasoned analysis for relying on one scientific analysis
over another.
I

L

Finally, the City's SMP raises a large number of constitutional issues, such

as

violations of privacy, due process, taking of property without compensation and even freedom

of speech. However, the Board has no jurisdiction over constitutional issues and for that
reason those issues are not being raised in this petition.

III. IDENTIFICATION

12.

Petitioners. Petitioners

OF PETITIONERS

are homeowners in the

City of Bainbridge Island and

nonprofit organizations whose members reside and/or own property in the City of Bainbridge
Island. The addresses for these Petitioners are as follows:
Preserve Responsible Shoreline Management
Box 10957

Bainbridge Island, WA 98110
b.

Alice Tawresey
213 Gowen Place NW
Bainbridge Island, V/A 981

l0

c.

Robert Day
15704 Pt. Monroe Dr.
Bainbridge Island, WA 98110

d.

Bainbridge Shoreline Homeowners
5492 Rockaway Beach Road NE
Bainbridge Island, WA 98110
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Dick Haugan
9010 NE Spargur Loop
Bainbridge Island, WA 98110
Linda Young
321 High School Rd., Ste. D-3,#296
Bainbridge Island, V/A 98110
Don Flora
12877 }¡{¿rzanita
Bainbridge Island, V/A 98110
John Rosling
3911 Pleasant Beach Drive NE

Bainbridge Island, V/A 98110
Bainbridge Defense Fund
P.O. Box 11560
Bainbridge Island, WA 98110
Gary Tripp
9605 Olympus Beach
Bainbridge Island, V/A 98110

J

Point Monroe Lagoon Home Owners Association, Inc.
15670 Point Monroe Drive NE
Bainbridge Island, V/A 98110

13.

Petitioners' Attornevs. Petitioners are represented in these proceedings by:
Richard M. Stephens
Groen Stephens & Klinge LLP
10900 NE 8th Street, Suite 1325
Bellevue, Washington 98004
(425) 4 53 -620 6 telephone
stephens@GSKlegal.pro electronic mail

14.

Respondents. City of Bainbridge Island is a municipality of the State of

V/ashington. The City of Bainbridge Island, acting through its City Council, adopted the
ordinance amending the City's SMP that is the subject of this Petition. The address for the

City of Bainbridge Island is as follows:
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City of Bainbridge Island
280 Madison Avenue North
Bainbridge Island, Washington 981 l0
(206) 780-8624
The Washington State Department of Ecology approved the City of Bainbridge Island's SMP

which is the subject of this Petition. The address for the Department of Ecology is as follows:
Department of Ecology
300 Desmond Drive SE
Lacey, Washington 98503
(360) 407-6000

IV. ACTIONS SUBJECT TO REVIE\il

15.

Ordinance No. 2014-04. Petitioners challenge Ordinance No. 2014-04, which

was adopted by the City Council of the City of Bainbridge Island on July 14,2014. A copy of
Ordinance No. 2014-04 is attached hereto as Exhibit

A. Petitioners

also challenge the

Department of Ecology's approval of the Ordinance on July 16,2014, a copy of which is
attached hereto as Exhibit B.

16.

Publication. The Ordinance was approved by the Department of Ecology

and

published for purposes of RCW 36J0A290(2Xc) on August 8,2014. A copy of the
publication is attached hereto as Exhibit C.

V. ISSUES

17.

PRESENTED FOR RESOLUTION

Petitioners allege the following issues at this timel regarding the City's

adoption of Ord. No. 2014-14 and the DOE's approval of the City's action:

I

Petitioners reserve the right to amend their Petition for Review and to challenge the City's or
DOE's actions on any basis that is outside the jurisdiction of this Board in a separate action.

PETITION FOR REVIEV/ -

7

GROEN STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
Bellevue, WA 98004
(42s) 4s3-6206

A.

Challenge to the Entire SMP Based on Public Participation Failures

18.

Whether the City2 is not in compliance with RCV/ 90.58.130 in giving faulty

notice of public hearings regarding the SMP update process, including inaccurately describing
the scope of the hearing and changing the draft available to the public in preparation for the
hearing after public notice was given.

19.

Whether the City is not in compliance with RCV/ 90.58.130 and V/AC 173-26-

090 in limiting public comment at hearings on the SMP update.

20.

Whether the City is not in compliance with RCV/ 90.58.130 in not providing

information upon which the SMP is based and proposed provision until late in the update
process.

21.

Whether the City is not in compliance with RCW 90.58.130 in submitting to

DOE a version of the SMP that differed from the version adopted by the City Council.

22.

V/hether the City is not in compliance with RCW 90.58.100 and V/AC 173-26-

191(2)(a)(ii) in failing to address each of the elements required therein.

23.

Whether the City is not in compliance with RCV/ 90.58.130 and WAC 173-26-

090 by failing to encourage public participation by not responding to public comments.

24.

Whether the City is not in compliance with RCW 90.58.130 by failing to

follow the City's own public participation plan which it established at the beginning of the
SMP update process and manipulating the process to give a false appearance of public

participation.

2

For each subsequent challenge to the City's actions Petitioners also challenge DOE's
approval of the SMP in light of the challenge to the City's actions.
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B.

Challenge to SMP Provisions Based on Violations of the SMA

25.
I

Whether the City is not in compliance with RCW 90.58.100 and WAC 173-26-

l0(3) in adopting a map for designation of shoreline environments which is so imprecise that

citizens cannot determine which designation is applicable to certain properties.

26.

V/hether the City is not in compliance with RCV/ 90.58.020 in applying the

policies for shorelines of statewide significance to those portions of the City's shoreline areas
which are not shorelines of statewide significance. See, e.g., SMP 6.3.1.

27.

Whether the City is not in compliance with RCV/ 90.58.090(4), RCV/

36.70A.170, RCW 36.704.050 and WAC 173-26-221(2) in prohibiting all development in

critical areas (SMP 5.9.3.6) while describing the entire island as a critical area. SMP App B-7,
at

p.276.

28.

Whether the City is not in compliance with RCW 90.58.100(2)(a) in failing to

utilize information and consider the economic impact of proposed provisions in the update
process.

29.

Whether the City is not in compliance with RCW 90.58,020 which gives

priority to single family residences and their appurtenant structures by declaring all such
structures to be nonconforming and restricting their use. See, e.g,, SMP atp.237.

30.

Whether the SMP is not in compliance with RCW 90.58.020 by considering

nonconforming development to refer to uses and structures and thereby limiting single family
residential use in cases of damage or nonuse of a single family residence. SMP at p.248;
e,g., SMP 4.2.1.

31.

Whether the City is not in compliance with RCV/ 90.58.030(3)(e)(vi) in

restricting single family residences and the use thereof by limiting expansion, prohibiting
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see,

second stories and

limiting the height to 30 feet when the SMA allows single family

residences to be exempt from the substantial development permit process

if they are below

3

5

feet. SMP atp.49.

32.

Whether the City is not in compliance with RCW 90.58.020 and RCV/

90.58.030(3) by restricting the development or reconstruction of single family residences and
appurtenant structures at Point Monroe. See, e.g., SMP 4.2.1.7

33.

Whether the City's definition of "development," and therefore, scope of the

City's SMA regulation, is not in compliance with the definition provided by the SMA in
RCV/ 90.58.030(3Xa), SMP at p. 233.

34.

Whether the City is not in compliance with RCV/ 90.58.020 in prohibiting

I if the property is adjacent

structures appurtenant to single family residences inZone

to a

Priority Aquatic designation. See, e.9,, SMP 4.1.3.8.3.

35.

Whether the City is not in compliance with RCW 90.58.020, WAC 173-27-

040(2Xh), WAC 173-26-231(3Xb), and WAC 173-26-201(2)(d)(iv) in restricting and

prohibiting docks for single family residences. See, e.g., SMP 5.9.9.2,6.3.4.1,6.3.4.4,6.3.3.8

andp,41,48.

36.

Whether the City is not in compliance with RCV/ 90.58.030(3)(e)(vii) in

requiring a permit process related to piers and docks for single family residences. See, e.9.,

sMP 6.3.1.

37.

Whether the

city is not in compliance wirh RCw 90.58.030(3)(e)(vii) in

limiting piers, docks and floats

as a water-dependent use only

intended as a facility to tie up watercraft. See, e.9., 6.3.1

if the facility is designed

and

.
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38.

Whether the City is not in compliance with RCV/ 90.58.030(3)(a)(ii),V/AC

173-26-19l (2)(a)(iii)(A) or WAC 173-27-040(2Xc) in requiring a permit process related to
bulkheads serving single family residences. SMP 6.0.

39.

V/hether the City is not in compliance with RCW 90.58.030(3XeXii) and'WAC

173-26-231(3)(a)(iii)(C) in requiring a geotech report for repair or replacement of a bulkhead.

sMP 6.2.8.

40.

Whether the City is not in compliance with RCW 90.58.030(3XeXii) and WAC

173-27-040(2) in prohibiting bulkheads in the Natural and Island Conservancy designations.
SMP at p.42.

41.

Whether the City is not in compliance with RCV/ 90.58.030(3XeXii) and WAC

173-27-040(2) in prohibiting bulkheads to protect against erosion not related to water and on
feeder

blufß.

42.

See, e.g., SMP 6.1.4.

V/hether the City is not in compliance with RCW 90.58,030(3XeXii) and WAC

173-27-040(2)inlimitingrepairof bulkheadsanddocks.

43.

See, e,g., SMP

6.2.2andatp.42.

V/hether the City is not in compliance with RCV/ 90.58.270 which requires

that floating homes legally established prior to January 1,2011, be classified as a conforming
preferred use, when it prohibited floating homes in the Shoreline Residential Conservancy,

Island Conservancy, Natural and Priority Aquatic environments.

44.

V/hether the City is not in compliance with RCV/ 90.58.020, 90.58.030,

90.58.140 and WAC 173-26-221(5Xa) by making vegetation standards applicable

retroactively to existing uses and structures. SMP 4.1.2.1,4.1.2.5,4.1.3.7, and 4.1 .2.5.1.
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45.

Whether the City is not in compliance with RCW 90.58.020, RCW 90.58.030,

and RCW 90.58.140 by subjecting minor changes, including maintenance on property used

for single family residential use to a permitting process. See, e.g., SMP

4.1

.2.5,4.1.4.3,

4.1.3.5.8, and7.2.3.L

46.

V/hether the City is not in compliance with RCW 90.58.020, RCW 90.58.030,

RCW90.58.140 and WAC 173-26-221(5Xa) by imposing conservation easements in SMP
4.1.2.7 in regard to uses which arc part of single family residential use. SMP 4.L2.7

47.

.

Whether the City is not in compliance with RCW 90.58.020, RCW 90.58.030,

and RCW 90.58.140 in declaring all existing single family residential structures

nonconforming. See, e.g., SMP af p.237.

48.

V/hether the City is not in compliance with RCW 90.58.020, 90.58.030, and

90.58.140 in limiting the expansion of single family residences and appurtenant structures to a

one-time 25Yo expansion and prohibiting the addition of second stories. See, e,g., SMP
4.2.r.6.3.2.a.

49.

Whether the City is not in compliance with RCW 90.58.020, 90.58.030, and

90.58.140 in prohibiting structures appurtenant to single family residential use on land
adjacent to land designated Priority Aquatic. SMP 4.1.3.8.3.

50.

V/hether the City is not in compliance with RCW 90.58.030 (3)(e)(v) by

prohibiting buoys in certain areas. See, e.g., SMP at p .41.

51.

Whether the City is not in compliance with RCW 90.58.030 (3)(e)(v) by

limiting the number of buoys to one every 100 feet and prohibiting buoys within

100 feet

of

any other overwater structure. See, e.g., SMP at p. 58; SMP 6.3.7.7.3.
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52.

Whether the City is not in compliance with RCW 90.58.080's requirement that

a master program be amended consistent

with the guidelines by allowing the changing of

designations without a legislative process for public involvement, See, e.g., SMP 3.4.5.

53,

V/hether the City is not in compliance with RCW 90.58.030(3Xb),WAC 173-

26-110 and WAC 173-26-19I in:

a.

Establishing shoreline designations which are not shown to be based on

existing development patterns, biophysical capabilities and aspirations of the local
citizenry.

b.

Designating land in the Shoreline Residential Conservancy Designation

which is supposed to be land that is the most sensitive for ecological functions, but
which has the lowest ecological function scores.

c.

Designating areas as Priority Aquatic even though the biophysical

capabilities have been limited by storm water runoff and other degradation from City
facilities.

54.
a master

Whether the City is not in compliance with RCW 90.58,080's requirement that

program be amended consistent with the guidelines and V/AC 173-26-

191(2)(a)(ii)(A) by adopting a SMP that is not "sufficient in scope and detail to ensure the
implementation of the Shoreline Management Act, statewide shoreline management policies
of this chapter, and local master program policies" in the following particulars:

a.

The SMP requires development to be compatible with adjacent uses

and activities in upland and aquatic designations. SMP 3.2.2.6 and3.2.3.1. However,

the SMP defines "adjacent" as being near or close. Because the SMP is unclear as to
how near or close development has to be with other uses for this regulation to apply to
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any particular development,

it is insufficient in scope and detail to ensure the

implementation of the SMA, its policies and the local SMP policies.

b.

The SMP designation map is too imprecise for property owners or

members of the public to know which designation each property is within and
therefore is insufficient in scope and detail to ensure the implementation of the SMA,
its policies and the local SMP policies.

c.

The SMP gives the shoreline administrator unlimited discretion

regarding docks and piers and requiring that they be "suitably located and designed."
See, e.g., SMP 6.3.1.2.

d.

The SMP gives the shoreline administrator unlimited discretion to

decide the location of new homes.

e.

The SMP requires City approval for any "activity" which is defined as

"human activity associated with the use of land or resources." SMP 4.1.L2; SMP at p.

224. This is insufficient in scope and detail to ensure implementation of the SMA
policies prioritizing and exempting from permitting requirements single family
residential and accessory uses.

f.

The SMP provides that when nonconforming uses are allowed to be re-

established, the re-established use must be "restricted" which is insufficient in scope
and detail to ensure the implementation of the SMA, its policies and the local SMP

policies. SMP 4.2.1.5.2.

g.

The actual shoreline buffer for any property is established by the

Shoreline Administrator which leaves the SMP insufficient in scope and detail to
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ensure the implementation of the SMA, its policies and the local SMP policies. SMP

4.t.3.6.3.

h.

The SMP provides that the City's Shoreline Administrator may require

retention of "significant trees" without providing any criteria in the SMP which leaves
the SMP insuffrcient in scope and detail to ensure that the SMA, its policies and local

policies are implemented. SMP 4.1.3.1.6.

i.

The SMP is also insufficient in scope and detail by referring either to

other sections of the SMP or city codes which do not exist. For instance, SMP

4.L2.4.3 refers to the site specific analysis required in accordance with Section
4.I.2.9, but section 4.1.2.9 does not exist. Similarly, the definition of conditional use
in SMP 2.3.I references BIMC Sec. 2.16.165H, a code provision which does not exist.

j.

The SMP authorizes the Shoreline Administrator to allow exceptions to

planting of native vegetation, but only if the Administrator is convinced it will serve
the same ecological function as native plants, without ensuring that the SMA, its

policies or local policies will be implemented. SMP 4.1.3.1.5.

k.

The SMP provides the shoreline administrator with discretion to

increase the buffers

within critical areas 50 Yo for wildlife habitat without ensuring that

the SMA, its policies or local policies will be implemented. SMP atp.286.

55.

Whether the City is not in compliance with RCW 9058.220 in providing for a

criminal penalty in circumstances not authorizedby the SMA. SMP 7.2.8.

56.

V/hether the City is not in compliance with RCV/ 90.58.140 in requiring an

unlimited surety or bond for mitigation when the Legislature specifically amended the statute
to remove that option. SMP 4.L2.7.
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57.

Whether the City is not in compliance with RCW 90.58.270 in adopting a SMP

which is intemally inconsistent in numerous places. See, e.g., SMP 5.9.9.3 and SMP 5,9.4.3.

58.

Whether the City is not in compliance with RCW 90.58.080 and V/AC 173-26-

221(5)(a) and WAC 173-26-186(8) in adopting a SMP which plans for and effectively
imposes restoration requirements on private landowners. See, e,g,, SMP 4.1.2.7

59.

V/hether the City is not in compliance with RCW 90.58.100(1) and WAC 173-

26-20I in failing to identify and assemble the most current, accurate, and complete scientific
and technical information available, failing to consider the context, scope, magnitude,

significance, and potential limitations of the scientific information, and make use of and
incorporate all available scientif,rc information. In particular, the City's failures in regard to
technical and scientific information are evident in regard to:

a.

The need and effectiveness of buffers to Puget Sound for single family

residential use;

b.

The contribution of pollution to the Puget Sound from Bainbridge

Island from City streets and leaks from the City's sewer systems;

c.

The fact that the buffers selected were not driven by science-based

information but City policy unrelated to science;

d.

Conflicting conclusions are drawn from the same scientihc information

to support policy-driven choices;

e.

The master program provisions are not based on a reasoned, objective

evaluation of the relative merits of the conflicting scientific data.
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C.

Challenge to SMP Based on Conflict with Comprehensive Plan and/or
Development Regulations

60.

Whether the City is not in compliance with RCV/ 90.58.080(4)(a) and RCW

36.704.480 in adopting its update to its SMP which is inconsistent with its comprehensive
plan and development regulations adopted under chapter 36.70A RCW, including:

a.

The SMP was adopted without considering the costs and benefits to

property owners as required by the Economic Element of the comprehensive plan or
the oveniding principle therein of preserving marine views.

b.

The SMP prohibits "agriculture" which includes "growing vegetables

for family use" while Crop Agriculture is permitted within all residential zones and
Animal Agriculture is permitted in zones R 0.4 through R-2 and subject to a
conditional permit for zones R 2.9 through R-5. Many agricultural uses are permitted
as accessory uses

for zones R 0.4 through R-5 in the City's development regulations,

but prohibited in the SMP

c.

5.l

3.

The SMP prohibits governmental facilities in the Island Conservancy

designations, which the zoning code classifies as residential zones. SMP at 40.

Government facilities are allowed as conditional uses in the R 0.4, R-1, and R-2 zones.

d.

The SMP allows commercial amusement and entertainment facilities in

the shoreline residential conservancy and shoreline residential upland designations

while the zoning code prohibits these uses. SMP at p. 40.

e.

"Mining and quarrying" are allowed

as conditional uses

within the

Zoning Code for R-0.4 through R-2. However, the SMP prohibits "Mining" within all

zones. "Mining" includes stockpiles of minerals including gravel. SMP at p. 40.
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f.

The SMP prohibits "solid waste disposal" within all upland zones.

SMP at p. 40. However, R-0.4 allows the placement of a waste transfer facility and
the placement of a recycling center as a conditional use. R-2 also allows for the

placement of recycling centers as a conditional use as well.

g.

Golf courses are prohibited within the shoreline residential conservancy

designation of the SMP while the Zoning Code allows them as conditional uses under

"recreation activity,

h.

outdoor."

SMP at

p.4I.

The SMP prohibits "nonwater-oriented" recreational development

within the natural, island conservancy, and shoreline residential conservancy zones.
SMP at p. 41. This prohibition conflicts with the permitted and conditional use for
active and passive park recreation (both indoor and outdoor) within the Zoning code.

i.

The SMP also has an internal inconsistency concerning recreational

development. Specifically, "trails" are listed as a permitted use within all the upland
designations, however nonwater-oriented recreational development and active
recreation within certain designations are either prohibited or subject to conditional

use. SMP atp.44. There is even further conflict because the SMP differentiates
between trails and "public pathways to the shoreline" which are only allowed as an
accessory

use. SMP at p.46.

j.

Multi-family units are prohibited in all but the shoreline residential and

urban areas by the SMP. SMP at

p.41. Conversely, multi-family dwellings

are a

conditional use within all residential zones and even permitted in R-5, R-8 and R-14

zones. Group living such as foster homes and small group living facilities are
permitted within all R zones, while group care facilities are subject to conditional uses.
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k,

The SMP requires a conditional use permit for single family homes

within the island conservancy zones. SMP at p. 4I.Single family dwellings are
permitted outright within all R zones.

l.

"Parking (primary)" is prohibited by the SMP within all upland

designations. SMP atp. 44. Conversely, all of the R zones allow "Park and Ride Lot,
Shared IJse" as a conditional use. Additionally, R-0.4 through R-2 allow for "Park
and Ride

Facility/Lot"

m,

as conditional uses as

well.

The Comprehensive Plan allows the rebuilding of a commercial pier at

Lynwood Center. The SMP prohibits the rebuilding of a commercial pier. SMP at p.
39.

n.

The City's Comprehensive Plan incorporates the Park District's

comprehensive plan. Several provisions of the SMP conflict with the comprehensive

plan of the Park District.

i.

The Park District's comprehensive plan provisions for Blakey

Harbor Park, namely proposed jetties, site bridging, boardwalks, permanent
restrooms and re-adaption of the generator building are prohibited by the SMP
at p. 39-48.

ii.

The Park District's comprehensive plan provisions for Fay

Bainbridge Park, namely a proposed restroom remodel, storage shed and yurts
are prohibited by the SMP at p. 39-48.

iii.

The Park District's comprehensive plan provisions for Fort

V/ard Park, namely proposed barracks improvements, tent camping
improvements, yurts and picnic shelters are prohibited by the SMP at p. 39-48.
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iv.

The Park District's comprehensive plan provisions for Hawley

Cove Park, namely additional boardwalks and viewpoint improvements are

prohibited by the SMP as an upland appurtenant structure that support a nonwater oriented

v.

use. SMP

at p. 39-48.

The Park District's comprehensive plan provisions for Hidden

Cove Park, namely the construction of a picnic shelter and compost toilet, is

prohibited by the SMP at p. 39-48.

o.

The SMP requirement hhathazard trees be retained on site for wildlife

habitat conflicts with the City Comprehensive Plan and development regulations
regarding nuisances and incompatible use of land. SMP 4.1.3.4.3(c).

VI. STANDING

61.

Individual petitioners and the members of the associational petitioners

participafed orally and in writing before the City and/or the Department of Ecology regarding
the Ordinance No. 2014-04. Accordingly, the Petitioners have standing to bring this Petition

for Review. See RCW 36.70A280(2Xb).

62.

In addition, Petitioners have standing pursuant to RCW 34.05.530 because

they, or their members, are aggrieved or adversely affected by the City's adoption of

Ordinance 13-2007. A party is aggrieved or adversely affected within the meaning of RCW
34.05.530 if: (1) the agency action has prejudiced or is likely to prejudice that person; (2)rhat
person's asserted interests are among those that the agency was required to consider when
engaged in the agency action challenged, and (3)

a

it

judgment in favor of that person would

substantially eliminate or redress the prejudice to that person caused or likely to be caused by
the agency action. RCV/ 34.05.530.
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63.

First, the adoption of Ordinance 2014-04 is likely to prejudice Petitioners

because Petitioners or Petitioners' members own and/or make use of real property that is

subject to this Ordinance. The adverse land use consequences of the Ordinance, including the
loss of property rights, and interference with use

will directly affect Petitioners

and their

members.

64.

Second, Petitioners' interests are among those that the City was required to

consider in adopting Ordinance 2014-04. Petitioners or Petitioner's members owrì and/or
make use of property affected by the Ordinance. The City is required by the SMA and its

implementing regulations to consider the property rights of Petitioners' members, as well

as

the general public of which the Petitioners are apart, in taking this action.

65.

Third, a judgment in the Petitioners' favor would eliminate or redress the

prejudice to the Petitioners. If this Board reverses the City's adoption of Ordinance No. 201404, then the adverse consequences of the Ordinance to Petitioners would not occur.

VII. ESTIMATED LENGTH OF HEARING

66.

Petitioners estimate that the hearing in this matter

will last approximately

4 days.

V[I.
67

.

RELIEF SOUGHT

Petitioners request that the Board find Ordinance 2014-04 to be non-compliant

under the GMA and the SMA and to strike the Ordinance. In addition, Petitioners request that
the Board enter a determination of invalidity pursuant to RCW 36.70A.302(2) because the

Ordinance substantially interferes with and frustrates the goals of the GMA.
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IX. STATEMENT

68.

OF'

PETITIONERS' ATTORNEYS

The undersigned representative of the Petitioners has read the foregoing

Petition for Review and believes its contents to be true.

RESPECTFULLY submitted this 7fr day of October, 2014.
GRoBN SrepgeNs

& KIlNce LLP

ichard M. Stephens,

GROEN STEPHENS & KLINGE LLP
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DECLARATION OF SERVICE
I, Linda Hall, declare as follows pursuant to GR 13 and RCV/ 9A.72.085:

I am an employee of Groen Stephens & Klinge LLP, and I am competent to be a
witness herein.
On October 7,2014,I caused a true copy of the foregoing Petition for Review and this
Declaration of Service to be served on the following persons via the following means:

Manager
Clerk
City Clerk's Office
City of Bainbridge Island
280 Madison Avenue North
Doug Schulze, City
Rosalind Lassoft City

Bainbridge Island, V/A 98110
Bob Ferguson, Attorney General
Office of the Attorney General
I125 Washington Street SE
Olympia, S/A 98504-01 00

Department of Ecology
Ecology Headquarters Building
Attn: Appeals Processing Desk
300 Desmond Drive SE
Lacey, V/A 98503

X
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n

X

n
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Process Service via Legal Messenger
First Class U.S. Mail

Federal Express Overnight
Electronic Mail:
Other:

Process Service via Legal Messenger
First Class U.S. Mail

Federal Express Overnight
Electronic Mail:
Other:
Process Service via Legal Messenger
First Class U.S. Mail

Federal Express Overnight
Electronic Mail:
Other:

I declare under penalty of perjury under the laws of the State of V/ashington that the
foregoing is true and correct.
Executed this 7û day of October, 2014, at Bellevue, \ü/ashington.

GROEN STEPHENS & KLINGE LLP
10900 NE 8th Street, Suite 1325
PETITION FOR REVIEW - 22

Bellevue,

rùVA

98004

(42s) 4s3-6206

__________________________________________________________________
CITY OF BAINBRIDGE ISLAND
SMP ISSUES
Introduction
The purpose of this memo is to identify those issues that could be included in a petition for
review to the Growth Management Hearings Board, which could be presented to Superior Court,
which should be reserved for a later time when the offending regulation is actually applied, and
which issues should simply go unchallenged. This is not intended to be a persuasive document,
but rather an inventory of issues.
A petition to the Growth Board must be filed on October 7, 2014. This memo is intended to
enable a cut and paste of issues into a petition, although editing will still be necessary. While the
Growth Board rules allow amendments to petitions, the Boards are less lenient in allowing such
amendments. WAC 242-03-260 (allowing amendments to petitions as of right within 30 days,
but are “limited to amending the legal bases for challenging the matters raised in the original
petition, but may not raise new challenges to the ordinance.”) Our goal is to get the full scope of
issues in the original petition, even if some are later abandoned due to strategy changes. It is
better to be over inclusive of issues, than under inclusive.
Additionally, the statutes governing Growth Board jurisdiction give standing to petitioners who
participated in the legislative process about issues that are “reasonably related” to the issues
presented to the Board. RCW 36.70C.280(4). The Boards allow associational standing, that is,
an association is allowed to file a petition on behalf of a member who has standing, although the
Board rulings have been somewhat confusing in this regard.
It is my recommendation that the parties to the petition be Preserve Responsible Shoreline
Management (PRSM), which has members that participated in the legislative process and are
aggrieved for purposes of standing under the APA. Because PRSM, did not participate below, it
is my recommendation that additional petitioners be added who were heavily involved in the
legislative process, namely, Linda Young, Don Flora, and Bainbridge Defense Fund (BDF). It is
my understanding that Gary Tripp’s participation in the legislative process was largely, if not
entirely, on behalf of BDF and perhaps the BDF name on the pleading would be better than
Gary’s. There may be a couple of other potential petitioners as well.
The purpose of adding additional petitioners is to widen the scope of the issues that the Board
will consider. Adding individual petitioners adds some level of complexity because all of these
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individuals will be clients of Groen Stephens & Klinge LLP and Cairncross & Hempelman. I
propose an agreement that the individuals be represented with PRSM being completely
responsible for the costs of litigation and joint representation continue as long as there are no
conflicts of interest. Conflicts theoretically could arise if an individual has a differing goal from
that of the PRSM in some regard.
The issues addressed below are not listed in any particular order of importance, but are
categorized based on the source of law for potential legal challenge. 1
A.

Significant Principles in Interpretation

A couple of prefatory comments are worth noting which impact the significance of this SMP.
While there are many confusing provisions which appear to allow one activity, other sections
take that away. Critically, this SMP provides the key to interpreting conflicting provisions—the
more restrictive applies. SMP 4.0.1.7. (“Where provisions of this Master Program or other
provision in BIMC conflict, the more restrictive provisions shall apply unless specifically stated
otherwise.”).
Second, the various sections of the SMP involve goals, policies and regulations. While the
tendency may be to focus on the regulations and ignore the policy, the SMP provides that
activities which are exempt from the permitting requirements must comply with policies of the
SMP. SMP 4.0.1 (1). The SMA words this requirement differently, by stating that “all
development must be consistent with this chapter and, after adoption or approval, as appropriate,
the applicable guidelines, rules, or master program.” RCW 90.58.140(1). (“Guidelines” refers
to the Department of Ecology’s SMA rules in the administrative code.) For an example of the
significance of making SMP policies binding, the City’s SMP requires all “activities” to be
consistent with the SMA polices. The prohibition on motorized boats in Priority Aquatic
Designations is not in any regulation, but is a clear cut policy (SMP 3.3.2.7(3)). Under the
City’s SMP, the no motorized boat rule is binding regardless of whether any permit is being
sought.
Division 1 of the Court of Appeals described policies as being nonbinding. Preserve Our Islands
v. Shorelines Hearings Bd.,133 Wash.App. 503, 537 (2006) (“While both local and statewide
shoreline policies are important to implementing the SMA, they are only policies and, as such,
cannot specify what uses and mitigation measures may be appropriate at a given site”). Whether
the SMP is inconsistent with state law on this point or whether the policies are actually binding is
worth having a decision by the Growth Board and ultimately a court.
As addressed later, this SMP creates functional conflicts with the SMA. For instance, the SMA
declares that single family residential developments are exempt from the substantial
1

In many circumstances, the SMP provides different rules for the Point Monroe Lagoon area. I have not analyzed
those different regulations in any detail.
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development permit process. While this SMP acknowledges the state law on this, it subjects
single family residential development to a City “approval” process, which it never associates
with the word “permit,” but is, in all practically and function, a permit. This is repeated with
other exemptions provided in state law such as docks.
B.

Process Issues

There are a number of examples where the City seriously bungled the process. It is my
recommendation that we include these issues in a petition to the Growth Board because the
Growth Board is more likely to be amenable to preserving public process. If there is any chance
of a more favorable political environment next year, a reversal and remand on process issues
may lead to solving many of the substantive issues. As is this entire memo, the following issues
are not in any particular order:
1. WAC 173-26-090. requires the City to respond to public comments. This requirement
was treated by the City as a mere inconvenience. First, it did not respond to the actual
public comments which comprised 800 pages of comments, but it only responded to the
DOE’s 8 page summary of comments, which was not complete or accurate. Additionally,
many responses by the City were without any substantive response to the citizen’s input.
2. The notice of the hearing regarding the adoption of the ordinance on 11/8/13, said the
matter for consideration was a repeal of the SMP, rather than an amendment, of the
SMP. Citizens reviewing the public notice could easily be misled. Glaspey & Sons, Inc.
v. Conrad, 83 Wash.2d 707 (1974)(erroneous notice can be a trap).
3. At the hearing on 11/20/13, public comment was restricted to recent changes in the
proposal by staff or DOE. People who were not aware of the SMP changes previously
were not allowed to address their concerns. This violates WAC 173-26-100.
4. Unlike typical zoning or comprehensive maps, the map of shoreline designations (which
acts like a zoning designation for purposes of the SMA) is not detailed enough because
there are no property lines shown. It is impossible to determine exactly where
designation boundaries change. This violates WAC 173-26-110(3) which requires clear
designation of boundaries.
5. Appendix B to the SMP indicates that part of it was amended on November 13, after the
public was given notice of the hearing on 11/8 or 11/10. There is no way to determine
the changes between prior drafts and the 11/13 draft except by going line by line. The
most recent May draft was taken off the City’s website so comparison was impossible.
6. Appendix C includes the 2011 Hererra memos which provide the basis for some of the
decisions and are appended to the SMP. The Hererra memos were not available during
the April or May public hearings.
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7. Appendices D and E were not available to the public until October 29, 2013 and, even
then, they appeared as an incomplete draft.
8. By the time of final adoption, Section 7 regarding enforcement and penalties, had not
been available to the public, was not in redline and it was not listed on the agenda for the
meeting.
9. Planning and Community Development Director Kathy Cook recommended that the
council not look at all the detail because the planning commission did. However, the
planning commission had no opportunity to look at Section 7 because it was added after
the planning commission reviewed the SMP draft.
10. On May 15, the council approved a version that had substantive changes made after the
May 8 version with no notice to the public, such as the definition of “existing
development” which it defined it as nonconforming.
C.

Substantive Conflict with SMA or Shoreline WACs

As a general matter, an argument could be made that the City’s requirement for City approval,
never referred to as a permit, for activities which are exempt from the substantial development
permit process, is a violation of the SMA. Although there is no direct authority on this question,
the SMA and implementing regulations are specific about the types of permits under the SMA,
namely, substantial development permits, variances and conditional use permits. The multiple
other City approvals required in this SMP conflict with the SMA, especially in regard to permits
for developments that are exempt from the substantial development permit process. For
example, the City’s scheme of requiring City approval for numerous aspects of single family
residential use, a development which is exempt from the substantial development permit process,
is contrary to the SMA policy.
The other difficulty with these other approvals is there is no indication as to where or how such
decisions are reviewed, whereas the SMA is specific as to which kinds of decision, such as
variances or conditional uses permits, must be submitted to the DOE.
1.

Elements within the SMP

WAC 173-26-191(2)(a)(i) (B) requires that the SMP address the master program elements in
RCW 90.58.100. Those elements include an economic development element, public access
element, recreation element, circulation element, etc. The SMP does not have these elements or
address these issues in any systematic way.
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2.

Shorelines of Statewide Significance

The Legislature has recognized that there are certain shorelines of statewide significance that
require additional policies to be applied. RCW 90.58.020. The SMP quotes these policies. For
Bainbridge Island, the only part of the shoreline which is of statewide significance are those
areas which are waterward of extreme low tide. RCW 90.58.030 (1)(f)(iii). Again, the SMP
recognizes this. RCW 35.25.160 provides that the City has jurisdiction extending way beyond
extreme low tide all the way to the center of the Sound. Therefore, the City’s SMP is supposed
to cover regular shorelines in addition to shorelines of statewide significance—beyond extreme
low water.
However, the SMP in no way differentiates between these two types of shoreline areas as set
forth in the legislation and appears to treat all shorelines as if they were shorelines of statewide
significance. For instance, SMP 6.3.1 provides that overwater structures, such as docks, are
reviewed under the policies for shorelines of statewide significance. It appears that the City is
applying policies related to shorelines of statewide significance to areas which are not in that
category of shorelines.
3.

Docks

The SMP bans docks just about everywhere. See Dock Prohibition Layer Map and the
following: banned in Priority Aquatic and adjacent to Natural except community docks. SMP
6.3.4.1. Docks are prohibited in priority aquatic A and at Waterfront Park. SMP, p. 41 and 48.
Docks are prohibited at Restoration Point through the most eastern point along the north shore of
Blakely Harbor; (so entire Blakely Harbor SMP 6.3.3 (8); Docks are prohibited in Murden Cove,
SMP 6.3.4.4.
These bans conflict with WAC 173-27-040(2)(h) which establishes that a dock for a single
family residence is exempt from the substantial development permit process and WAC 173-26231(3)(b) establishes that a dock for a single family residence is a water dependent use.
The SMP requires all subdivisions to include a prohibition on single use docks on the face of the
plat. SMP 5.9.9(2). This too conflicts with WAC 173-26-231(3)((iii)(b), which provides that
new piers and docks must be allowed for single family as a water dependent use. WAC 173-26201(2)(d)(iv).
The City recognizes that certain activities are exempt from obtaining a substantial development
permit, but then states in the next sentence that:
[T]he City will review all proposals for piers and docks to determine
whether:
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1. The proposal is or is not exempt from the requirements for a
shoreline permit:
2. The proposal is suitably located and designed and that all potential
impacts have been recognized and mitigated, and
3. The proposal is consistent with the intent, policies, and regulations
of the Act (RCW 90.58.140(1) or its successor) and this Program.
SMP 6.3.1. This “review of all proposals” looks and feels like a substantial development permit
even though the SMA declares that docks for single family homes are exempt. This provision of
the SMP, as well as SMP 6.3.3.3(b), also gives discretion to deny docks and piers, which the
SMA does not.
The SMP at 6.3.1 provides that a “pier dock, or float associated with a single family residence is
considered a water-dependent use provided that the facility is designed and intended as a facility
to tie up watercraft.” While this is consistent with WAC 173-26-231(3)(b), the SMA is not so
restricted and would allow a dock that might be used for fishing or swimming.
4.

Bulkheads

The WACs on bulkheads are very complicated and so are the SMP provisions. The most
significant problem with the bulkhead rules relate to single family dwelling that recognize in
namely only that they are exempt from the substantial development permit process, but still
require a significant City “approval” process.
A specific discrepancy between the law and the SMP is that WAC 173-26-231(3)(a) (iii)(C) very
specifically states that a geotech expert report is not required for repairing or replacing a
bulkhead, while a geotech report is required for a new bulkhead. The SMP, however, suggests
that a geotech report is required for repair or replacement. SMP 6.2.8.
The SMA provides that bulkheads for protecting single family dwellings are exempt from the
substantial development permit process. WAC 173-27-040(2). The SMP bans bulkheads in the
Natural and Island Conservancy designations. SMP, at p. 42.
5.

Vegetation

WAC 173-26-221(5)(a) provides:
Like other master program provisions, vegetation conservation standards
do not apply retroactively to existing uses and structures, such as existing
agricultural practices.
The SMP pays lips service to this requirement in stating “vegetation standards do not apply
retroactively to existing uses and structures” (consistent with WAC), but then adds “unless
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changes or alterations are proposed.” SMP 4.1.2.1. Given no limiting language, it is apparent
that changes or alterations include planting flowers in a garden or removing weeds. SMP 4.1.3.7.
4.1.2.5.1.
For instance, SMP 4.1.4.3 prohibits “all clearing” “unless associated with an approved
development use or activity unless specifically provided in SMP.” “Clearing” is broadly defined
to include any removal of vegetation (or plant cover). SMP, at p. 231.2 Minor vegetation
removal outside of the buffer is allowed, but still requires a permit. SMP 4.1.3.5.8. Even
maintenance of vegetation requires City approval. SMP 7.2.3.1.
The heart of the vegetation requirements is contained in SMP 4.1.2.5, which creates conflicts
with the SMA because it is in effect functionally retroactive. Because of its micromanagement,
the vegetation rules create several constitutional issues addressed below.
The following is the heart of the vegetation rules:
3. If the Shoreline Buffer is altered or reduced pursuant to provisions
of Section 4.1.3, Vegetation Management or Section 4.2.1,
Nonconforming Uses, Non-Conforming Lots, and Existing
Development, the following shall occur in Zone 1:
a. Retain existing native vegetation; and
b. Plant the entire area of Zone 1. Obtain 65% vegetation canopy
coverage within 10 years.
4. When vegetation mitigation is required for new upland
development, uses, or activities the mitigation plan shall include new
plantings that are protective of views from the primary structure of the
subject property and in proportion to the identified impact. Mitigation
shall be located in the following sequence, except for the Point Monroe
District which shall meet special provisions in subsection 6,
a. Within Zone 1, plant vegetation to obtain a minimum of 65%
native vegetation canopy coverage;
b. In Zone 2, plant to increase canopy coverage, in a manner that
promotes contiguous native vegetation or in areas nearest the
shoreline;
c. In the Shoreline Buffer, plant in a manner that promotes a
contiguous native vegetated corridor that connects to the shoreline;
d. Outside of the Shoreline Buffer, plant in a manner that promotes a
contiguous native vegetated corridor to the shoreline;
e. Outside of the Shoreline Buffer; or

2

Citations to the SMP are normally to section numbers, except in cases such as the definition section which includes
multiple pages in one section and so the reference is to the SMP page number
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f. At an off-site location approved by the Administrator, within
Zone 1, plant to meet the standard of subsection a.
5. When mitigation is required for shoreline stabilization projects due
to site disturbance,3 the required planting plan shall also include the
following, unless an alternative planting plan is approved by the
Administrator:
a.
Replant 75% of the shoreline area located along the upland
edge of the shoreline stabilization structure to a minimum depth of ten
(10) feet, unless demonstrated to be infeasible to the Administrator;
The depth may be reduced to five (5) feet to allow for landscape design
variation, provided that the total square footage of the area planted
equals the required 75% of the shoreline;
Planting plans shall meet provisions in Section 4.1.3.5(5), and shade
bearing plants shall be provided at suitable fish spawning sites; and
Include plantings equivalent to one tree per ever 20 linear feet of
shoreline and one shrub per ever five linear feet, which may be
planted with due consideration of views from the primary structure of the
subject property.
SMP 4.1.2.5 (emphasis added).
To ensure that these vegetation planting survive, SMP 4.1.2.7 provides:
The applicant/property owner shall provide assurance to the satisfaction
of the Administrator, that the restoration area (including off-site
mitigation) will be maintained in perpetuity. The assurance can be in the
form of notice on title, conservation easement, or similar mechanism as
approved by the City Attorney.
The phrase “restoration area” is used nowhere else in the SMP. Considering its location
following the vegetation mitigation requirements, it is logical to assume that the restoration area
is referring to the required plantings in SMP 4.1.2.5. When taken together, these provisions
essentially establish a conservation easement—an area of one’s property where the City dictates
the vegetation and activities that occur on the site.

3

Several SMP provisions indicate that mitigation is required for any shoreline modifications.
SMP 6.1.3.4 requires mitigation for shoreline modifications: “Require mitigation of identified
impacts resulting from shoreline modification.” SMP 4.1.2.8.4 indicates that all new and
replacement shoreline stabilization project must address mitigation.
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All of the vegetation requirements, including mandatory conservation easements, conflict with
the SMA’s declaration that single family residential use is exempt from the substantial
development permit process and WAC 173-26-221(5)(a) recognizes that new vegetation rules
cannot apply to existing residential uses. I submit that residential use includes planting yards and
gardens.
6.

Single Family Priority

The Legislature specifically declared that single family homes were to be given a priority status
for uses along the shorelines:
Alterations of the natural condition of the shorelines of the state, in those
limited instances when authorized, shall be given priority for singlefamily residences and their appurtenant structures, ports, shoreline
recreational uses including but not limited to parks, marinas, piers, and
other improvements facilitating public access to shorelines of the state,
industrial and commercial developments which are particularly
dependent on their location on or use of the shorelines of the state and
other development that will provide an opportunity for substantial
numbers of the people to enjoy the shorelines of the state.
RCW 90.58.020.
It is amazing that the SMP defines “existing development” as “[l]egally established structures
which do not conform to the provisions in the 1996 Shoreline Master Program, as amended by
ordinance 2013- on xx xx, 2013.” SMP, at p. 237. In other words, all existing structures are
nonconforming.
Similarly, “nonconforming development” is defined as “[a] shoreline use or structure which was
lawfully constructed or established prior the effective date of the applicable Shoreline
Management Act/SMP provision, and which no longer conforms to the applicable shoreline
provisions [WAC 173-27-080(1), or its successor].” SMP, at p. 248. While this may not seem
problematic at first blush, it includes not just structures but “shoreline use[s].” I am not sure at
this point whether the SMP treats use of a nonconforming structure as a nonconforming use as
Linda Young had thought.
If she is correct, this is a serious problem for homeowners. For instance, if a home is unoccupied
for one year, the use of a nonconforming structure may not recommence.
If a nonconforming use is discontinued for twelve (12) consecutive
months, any subsequent use shall be conforming; except that if a
nonconforming use is operated within a nonconforming structure that is
accidently damaged or destroyed and reconstruction is proposed under
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Section 4.2.1.6.1(3), then the use may be re-established within the same
time period as the reconstruction for the nonconforming structure
pursuant to Section 4.2.1.4(2).
SMP 4.2.1.5.2.
Several other provisions are hostile to the single family dwelling priority. For instance, one can
only expand a residential use once for the life of the development. SMP 4.2.1.6.3.2.a. The
structure may only be expanded by 25%. Id. For the small cabins, like Linda Young’s neighbor
with a 700 square foot house, the limitation to a once in a lifetime expansion severely limits the
use and value of the property.
The City limits the height of residences to 30 feet (SMP, at p. 49), even though the SMA
considers single family residences exempt from the substantial development permit process at 35
feet in height. RCW 90.58.030(3)(e)(vi).
Nonhabitable structures, such as boat house, decks, and patios are not allowed in Zone 1 if the
upland is adjacent to a Priority Aquatic designation. SMP 4.1.3.8.3. This may very well conflict
with the priority for single family dwellings and their appurtenant structures. RCW 90.58.020.
7.

Buoys

The SMA considers navigational buoys to be exempt from the substantial development permit
process. RCW 90.58.030 (3)(e)(v). Despite this, the SMP prohibits buoys in Natural and
Priority Aquatic. SMP, at 41. If, as we believe, that all parks are within the Natural designation,
buoys are prohibited where there are parks.
8.

Inappropriate Designations

The SMP uses different designations than those set forth in DOE regulations and those
regulations recognize that cities can do so. While there are some inconsistencies in the
designation criteria, I believe the inconsistencies are unlikely to result in a reversal.
One problem is that it appears that the designations change over time without a legislative
decision by the City or review by DOE. SMP 3.4.5 provides that, if a conservation easement is
placed on property and it is adjacent (defined as “near” in the SMP) to a Shoreline Residential
Conservancy or Island Conservancy designation, then the designation of that property changes to
Shoreline Residential Conservancy.
In regard to the Shoreline Residential Conservancy, the SMP provides that this designation is
appropriate for sites with “more sensitive characteristics.” SMP 3.2.2.1 and 3.2.3.1. However,
many of the areas so designated, such as in Eagle Harbor, Blakely Bay and Rich Passage, were
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areas that the City’s own consultants, Batelle, found to have the lowest ecological function
scores. This strongly suggests that areas are not being designated properly.
One issue that might be worth exploring is an issue regarding parks. SMP 3.2.4.2 provides that
the Island Conservancy is supposed to include parks and public spaces, but all of the parks
appear to be in the Natural designation.
9.

Sufficiency in Scope and Detail

WAC 173-26-191(2)(a)(ii) (A) requires the SMP to “be sufficient in scope and detail to ensure
the implementation of the Shoreline Management Act, statewide shoreline management policies
of this chapter, and local master program policies.” All of the issues that I have identified as
being unclear are addressed under the void for vagueness discussion later in this memo. A
strategy decision needs to be made whether to argue that the lack of clarity for any or all of these
items violate this WAC on sufficiency in scope and detail.
One area which I think should be addressed as an SMP sufficiency in scope and detail question is
the application of standards in one designation to a different designation. In several places the
SMP requires development to be compatible with adjacent uses and activities in upland and
aquatic designations. SMP 3.2.2.6 and 3.2.3.1. However, the SMP defines both adjacent and
adjoining and adjacent broadly refers to property that is near or close. SMP, at p. 224. The
choice not to use adjoining, which is clear, is intentional. This creates a problem because no one
can know how near triggers this compatibility requirement.
10.

Criminal Penalties.

Both the SMA and SMP set forth civil and criminal penalties for violating the SMP. In regard to
criminal penalties, the SMA provide that a person who willfully violates the SMA or the master
program is guilty of a gross misdemeanor, punishable by fines up to $25,000 and 90 days in jail.
RCW 90.58.220. The SMP incorporates essentially the same language.
However, the City’s SMP provides a criminal penalty which is not in the SMA which does not
require proof of willful conduct. Rather, if a person violates the SMP more than once, he or she
is guilty of a misdemeanor. This additional penalty is not authorized by the SMA.

11.

Miscellaneous

The following is an important issue and may simply be the result of sloppy draftsmanship.
Nevertheless, the interpretation rule that the more restrictive controls, this should not be treated
lightly. SMP 5.9.3.6 prohibits all development in critical areas. Critical areas are defined to
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include aquifer recharge areas. SMP Appendix B-7. According to the SMP, the entire island is
an aquifer recharge area. SMP App B-7, page 276. Under this provision all development is
prohibited. In contrast, WAC 173-26-221(2) addresses new development under the no net loss
standard; state law does not ban all new development as SMP 5.9.3.6 does.
SMP 7.2.13 requires a surety to guarantee compliance with all development conditions. Similar
language existed in Former RCW 90.58.140, but the Legislature amended the language to
remove the requirement for a surety. It should be expected that the Legislature’s removal of that
language meant something and the City should not be using bonding or sureties to enforce the
SMP.
Finally, in this category, are circumstances where the SMP is internally inconsistent. For
instance, SMP 5.9.9.3 states that an “existing overwater primary residential use may continue,
and the structure may be repaired, maintained, increased in height and remodeled.” However,
SMP 5.9.4.3 provides that the following is prohibited: “[i]ncrease in intensity, including height
or bulk, for any existing legally established overwater residence.”
D.

Science

The SMA does not use the phrase “best available science” as that phrase is used in the GMA as a
requirement for critical areas. See RCW 36.70C.172. However, it uses a similar standard that
requires DOE and local governments to gather, consider and incorporate a wide variety of
scientific data. See RCW 90.58.100(1). The local government is instructed as follows:
First, identify and assemble the most current, accurate, and complete
scientific and technical information available that is applicable to the
issues of concern. The context, scope, magnitude, significance, and
potential limitations of the scientific information should be
considered. At a minimum, make use of and, where applicable,
incorporate all available scientific information ….
WAC 173-26-201 (emphasis added). The City and DOE failed in several significant ways in
regard to the science.
First, the science used in regard to the need and effectiveness of buffers to water bodies was
based on commercial agricultural practices including the raising of cattle and not on single
family residential or other uses. I believe a criticism of this was raised by Dr. Don Flora, who
submitted several treatises on these issues, although I have not read everything he submitted.
The City basically ignored this deficiency.
Second, the science was also based on the impacts of use of upland property on freshwater
bodies, such as rivers and lakes, and not on the salt water such as the Puget Sound. I believe, but
have not confirmed, that Dr. Flora addressed this issue as well.
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Third, the City ignored the science that the single most contributor to pollution to the water
around Bainbridge Island is the runoff from City roads and leaks in the City’s sewer system.
Fourth, and perhaps most importantly, the City’s consultant, Herrera, stated that the science
supported buffers from 16 feet to almost 2000 feet and that the choice made by the City to
expand buffers was not based on science, but on City policy. When called to the City’s attention,
these statements were taken off the City’s shoreline website. Numerous other assumptions in
Herrera’s work indicate they were driven by policy, rather than science.
Fifth, the science does not support the inconsistent positions within the SMP. For instance, the
SMP has regulations which restrict the use of floats on the basis that shadows on the water are
bad for fish. SMP _6.3.7.1.2; 6.3.7.1.3. At the same time, in numerous places the SMP requires
planting of trees along the shoreline to promote a canopy cover and retention of existing trees
because shade is good. While we have not reviewed all the science, we believe the science does
not support any reason for concluding that shade in the water from docks, piers or floats is bad
while shade from trees is good.
Sixth, WAC 173-26-201(2) provides: “Where information collected by or provided to local
governments conflicts or is inconsistent, the local government shall base master program
provisions on a reasoned, objective evaluation of the relative merits of the conflicting data.” I
believe that the City has not based its master provisions on a reasoned, objective evaluation of
the relative merits of the data or, as is implied, shown its work in selecting some science and
rejecting others.
E.

Inconsistency with Comprehensive Plan or Development Regulations.

RCW 90.58.080(4)(a) states that “local governments shall conduct a review of their [shoreline]
master programs at least once every eight years.” This statute continues on to state that “[t]he
purpose of the review is…[t]o assure consistency of the master program with the local
government’s comprehensive plan and development regulations adopted under chapter 36.70A
RCW, if applicable, and other local requirements.” Id. Stated another way, a city’s SMP must
be consistent with its comprehensive plan.
The SMP has five separate upland designations for shoreline properties: Natural, Island
Conservancy, Shoreline Residential Conservancy, Shoreline Residential, and Urban. Each
designation carries with it its own use matrix identifying which uses are permitted, conditional,
accessory or prohibited. Overall, these designations largely affect the R-1 and R-2 zones around
Bainbridge Island given their respective sizes. Bainbridge’s other residential zoning
classifications range from R-0.4 to R-14, and business/city zones such as “Core,” “NSC,” and
“WD-1”, but only in narrow geographic areas.
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1. Specific Conflicts between Comprehensive Plan and Zoning Regulations
After reviewing the SMP’s use table and comparing it with the Bainbridge’s Zoning Code
(“Zoning Code”), there are several inconstancies and direct contradictions between the two
within the residential areas.
a. Gardening
The SMP outright prohibits “Agriculture” within all zones. SMP, at p. 39. However, the SMP
does not have an individual definition for agriculture. Instead, the SMP provides different
definitions to “Agricultural Land,” “Agricultural Operations,” and “Agricultural Activities.”
Turning to these definitions, the prohibited uses include “growing vegetables for family use”
or growing “ornamental crops.” However, “[i]ncidential vegetable gardening, landscaping and
keeping common pets are not defined as agriculture.” There is no definition of what “incidental
vegetable gardening” is, but it cannot be equivalent to growing vegetables for family use.
The SMP’s outright ban on “agriculture” directly contradicts several acceptable uses within the
established residential zones. First, Crop Agriculture is permitted within all residential zones
and Animal Agriculture is permitted in zones R 0.4 through R-2 and subject to a conditional
permit for zones R 2.9 through R-5. Second, a myriad of agricultural uses are permitted as
accessory uses for zones R 0.4 through R-5. Third, the SMP’s outright ban on “agriculture”
would seem to conflict with the permitted use of all residential areas as “community gardens”
within the Bainbridge zoning code.
b. Governmental Facility
The SMP and the Zoning Code contradict in the existence of a “governmental facility” within
any area designated as “Island Conservancy.” While the R 0.4, R-1, and R-2 zones allow a
governmental facility as a conditional use within Bainbridge’s the zoning matrix, the SMP
outright prohibits these facilities.
c. Commercial Amusement and Entertainment Facility
The SMP and Zoning Code contradict in the operation of “commercial amusement” and
“entertainment facilities” within areas containing shoreline residential conservancy and shoreline
residential upland designations. While the SMP allows these uses as a conditional use, the
Zoning Code explicitly prohibits these uses within all R zones.
d. Mining
“Mining and quarrying” are conditional uses within the Zoning Code for R-0.4 through R-2.
However, the SMP prohibits “Mining” within all zones. Moreover, “mining” includes stockpiles
of minerals including gravel. SMP at p. 245.
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e. Solid Waste Disposal
The SMP prohibits “solid waste disposal” within all upland zones. However, R-0.4 allows the
placement of a waste transfer facility and the placement of a recycling center as a conditional
use. R-2 also allows for the placement of recycling centers as a conditional use as well –
however it is unclear whether the SMP’s definition of Solid Waste Disposal encompasses
recycling activities.
f. Recreational Development
The SMP and Zoning Codes conflict in the designation and use of “recreational areas.” First,
although golf courses are prohibited within the shoreline residential conservancy designation of
the SMP, the Zoning Code arguably allows them as conditional uses under “recreation activity,
outdoor.” The same is true for the prohibition within the SMP for “nonwater-oriented”
recreational development within the natural, island conservancy, and shoreline residential
conservancy zones. This prohibition runs contrary to the permitted and conditional use for active
and passive park recreation (both indoor and outdoor) within the Zoning code.
In addition to the above, there appears to be an internal inconsistency within the SMP concerning
recreational development. Specifically, “trails” are listed as a permitted use within all the upland
designations, however nonwater-oriented recreational development and active recreation within
certain designations are either prohibited or subject to conditional use. There is even further
confusion when the SMP differentiates between trials and “public pathways to the shoreline”
which are only allowed as an accessory use.
g. Residential – Multifamily Dwellings
The SMP and Zoning Code differ in their treatment of multi-family and single family homes. In
the SMP, multi-family units are prohibited in all but the shoreline residential and urban areas.
Conversely, multi-family dwellings are a conditional use within all residential zones and even
permitted in R-5, R-8 and R-14 zones. Furthermore, group living such as foster homes and small
group living facilities are permitted within all R zones, while group care facilities are subject to
conditional uses. In this area, the SMP and Zoning Code clearly differ.
Apart from multi-family dwellings, the SMP also requires a conditional use permit for single
family homes within the island conservancy zones. On the other hand, single family dwellings
are, of course, permitted outright within all R zones.
h. Parking-Primary vs. Park and Ride Lots
The final area of inconstancy between the SMP and Zoning Code deals with parking facilities –
in particular, “Park and Ride” lots. Within the SMP, “Parking (primary)” is prohibited within all
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upland designations. Conversely, all of the R zones allow “Park and Ride Lot, Shared Use” as a
conditional use. Additionally, R-0.4 through R-2 allow for “Park and Ride Facility/Lot” as
conditional uses as well. While it is debatable that primary parking is different from park and
ride lots, this is a nuance that is not addressed within the SMP and thus can lead to obvious
confusion.
i. Lumberyard Pier in Lynwood Center
The Comprehensive Plan includes the following:
Allow the existing lumberyard pier (Tax Parcel # 042402-1-019-2009) to be
rebuilt with commercial uses consistent with the Bainbridge Island Shoreline
Management master Program, 1996. Parking for this use must be located either on
the parcel directly north of this parcel (Tax Parcel # 042402- 046-2006) or on that
parcel to the west (Tax Parcel # 042402-1-021-2005). The City should pursue
public funds, whether from the sale of road-end property or other sources, to
combine with private funds to construct a public access pier or acquire other
public beach access.
The SMP does not allow the rebuilding of a commercial pier.
2. Conflict with the Park District’s Comprehensive Plan
The City of Bainbridge’s comprehensive plan includes many goals which the City strives to
meet in its regulations. These goals specifically contemplate working alongside the Bainbridge
Island Parks District and adhering to the Park District’s specific comprehensive plan.
Specifically, within the City’s Greenways (GW) goals, the Comprehensive Plan reads:
The park system for Bainbridge Island should include neighborhood,
community, and regional parks with sufficient acreage and facilities to
meet the standards contained in the Bainbridge Island Parks and
Recreation District Comprehensive Plan.
GW 4.1. Altogether, the City’s Comprehensive Plan specifically requires consideration of, and
conformity with the Parks District’s Comprehensive Plan. This principle is made clear within
the introduction of the Comprehensive Plan under the title “Comprehensiveness”:
The comprehensive planning process must now be an integrated one.
The plan must, at a minimum, address land use, housing, transportation,
utilities, and capital facilities. To accomplish this, comprehensiveness
requires a new level of coordination and cooperation between the City
and the three special-purpose districts on Bainbridge Island (Fire District
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School District, Parks and Recreation District) and Sewer District, and
between the City and its residents and the other local jurisdictions of the
County and their citizens.
I think a strong argument can be made that the SMP must be consistent with the Park District’s
Comprehensive Plan because it is essentially adopted into the City’s Comprehensive Plan.
The Park District’s Comprehensive Plan outlines a multitude of goals and discusses a wide array
of proposed future potential improvements upon park property. However, these goals and future
improvements seem to be incongruent to, if not outright prohibited by, the SMP. Specifically,
Park District’s Comprehensive Plan section on Recreation Shoreline states:
Recreational shoreline facilities may be developed to provide public use
and enjoyment of environmental features suitable for public access
throughout Bainbridge Island. Water oriented recreational shoreline
activity may provide a distribution of swimming sites, fishing piers,
docks, boat launches and small craft center…recreational shoreline sites
may also be improved with a variety of outdoor facilities including group
and individual campsites, picnic facilities, playgrounds, and open grassy
play areas. Support services may also be developed including parking
lots, restrooms, trail heads and utilities.
Further, it identifies at least 13 park properties within shoreline recreation sites that it wishes to
construct future improvements. These future plans include trail improvements, construction of
boardwalks, installation of docks, additions to memorial buildings, and other assorted parking
and upland improvements. However, the SMP’s wide ranging, and sometimes amorphous
prohibitions on uses of the Bainbridge shoreline seem to void many of the Park District’s future
plans.
F.

Constitutional Issues
1. Substantive Due Process: Arbitrary and Capricious or Unduly Oppressive
Government Action

Washington constitutional law provides protection for citizens from government action which is
arbitrary and capricious or unduly oppressive. We believe there are numerous provisions in the
SMP which are unduly oppressive.
a. The SMP requires City approval for “any activity.”
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“Proposed… use, or activities within shorelines of statewide significance
shall be reviewed in accordance with preferred policies listed in 4.1.1.3.
The Administrator may reduce, alter, or deny proposed…use, or activity
to satisfy the preferred policy.”
SMP 4.1.1.2, emphasis added. The definition of activity does not narrow it down much.
“Activity - Human activity associated with the use of land or resources.” SMP at p. 224. For the
City to regulate all human activity within 200 feet of the ordinary high water market is
oppressive micromanagement.
b. Vegetation
Vegetation replanting is required for all…uses or activities within
the 200 foot shoreline jurisdiction that either alters existing native
vegetation or any vegetation in the required Shoreline Buffer or
Vegetation Management Areas, whether a permit is required or not. This
includes invasive species removal [weeding.]
SMP 4.1.2.5.1. Minor clearing requires a vegetation plan. SMP 4.1.2.5. A clearing permit is
required for any vegetation change. SMP 4.1.3.7(a). It is unduly oppressive to give the City
control over:
i.
ii.
iii.
iv.

Choice of species
Choice of plant location
Choice of when and how to prune, maintain or remove
All use of the property without regard to development. SMP 4.1.1.2

c. The limitation on repair of bulkheads to 50% every 5 years is unduly
oppressive. SMP 6.2.7.2.b.
There is no justification for allowing only partial repair or repair after a fixed time period instead
of repairing when and to the extent needed in the particular circumstances of the situation.
d. Retroactivity.
The SMP states in several places that the buffer and vegetation standards do not apply
retroactively to lawfully established structures and uses. But in the Applicability section, SMP
4.2.1.1, it says:
This section applies to shoreline uses and/or structures that were lawfully
established or constructed prior to the effective date of the initial
adoption of the Master Program (November 26, 1996) or its
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amendments, but which do not conform to present regulations or
standards of the Master Program.
e. Misuse of the Nonconforming Label.
Pacific Legal Foundation (PLF) submitted comments on the proposed SMP which asserted that
the SMP as proposed misused the nonconforming structure/use label. This argument is generally
summarized in the following quote from PLF’s letter:
A municipality may declare a use nonconforming where it causes a
nuisance to other landowners due to its location—that circumstance is
the quintessential “pig in the parlor instead of the barnyard” problem
discussed in Village of Euclid v. Ambler Realty, 272 U.S. 365, 388
(1926). Here, the SMP declares lawful residential structures
nonconforming, in fact, all of them, because the land it occupies, while
zoned for residential use, as been targeted by the City for public use as a
conservation easement (to filter runoff from city streets). That is a
misuse of the City’s zoning authority. It is irrational.
I am unsure whether this is really a substantive due process problem or something else. At any
rate, it is worth putting on the table for discussion.
2.

Void for Vagueness/ Delegation of Authority

Void for vagueness is a doctrine that arises out of substantive due process and is conceptually
related to the unlawful delegation doctrine. Due process requires that an ordinary person be able
to read and understand the law.
An ordinance is unconstitutional when it forbids conduct in terms so vague that persons of
common intelligence must guess at its meaning and differ as to its application. … Such an
ordinance violates the essential element of due process of law-fair warning…. The purpose of the
void for vagueness doctrine is to limit arbitrary and discretionary enforcement of the law.
Burien Bark Supply v. King County, 106 Wn.2d 868, 871 (1986). Critically, in a case such as
this, the Supreme Court held that a “citizen should be able to determine the law by reading the
published code. A citizen should not be subjected to ad hoc interpretations of the law by county
officials.” Id. at 872. As addressed below, there are numerous vague standards in the SMP.
The void for vagueness doctrine has a twin in the “unlawful delegation doctrine.” This arises
when the legislature delegates authority to an agency to make decisions and the question is
whether the legislature is ducking its responsibility to decide what the law is. The unlawful
delegation doctrine has been applied to situations where local government delegates to city
agencies or officials decision making authority. Sonneland v. City of Spokane, 4 Wn. App. 865
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(1971) (relying on State ex rel. Ryder v. Pasco, 3 Wash.App. 928, 931-932. 478 P.2d 262, 264
(1970) (need for guidelines).
The critical issue is whether the agency or official is given too much discretion without standards
for decision making. The purpose of both doctrines is to avoid arbitrary, unfair or discriminatory
application of the law. The void for vagueness doctrine has the additional purpose of giving
citizens the ability to determine the law on their own so that they can plan their actions
accordingly.
The SMP violates the void for vagueness doctrine and/or the unlawful delegation doctrine in
numerous ways.
First, the SMP gives the shoreline administrator unlimited discretion regarding docks and piers.
SMP 6.3.4.2 and SMP 6.3.3.3(b). The City will review to make sure the proposal is “suitably
located and designed.” SMP 6.3.1.
Second, the City’s approval requirements are triggered by “activity” which is defined as “human
activity associated with the use of land or resources.” SMP at p. 224. If it does not include
activities such as walking on the lawn, sunbathing, cutting roses, picnicking or playing croquet,
then the definition is simply void for vagueness. All of those activities appear to be human
activities associated with the use of land.
Fourth, SMP 4.1.2.4(2)(a) gives the administrator power to condition uses and activities “even if
no permit is required.”
Fifth, when nonconfoming uses are allowed to be re-established, the re-established use must be
“restricted.” SMP 4.2.1.5.2. Nothing explains the nature or extent of such restrictions that
might apply.
Sixth, SMP 4.1.3.5.1 prohibits disturbance of vegetation, which is unclear the extent to which.
Seventh, SMP 4.1.3.6 establishes the shoreline buffer. The exact buffer to be place on any
property is subject to vague standards to be applied by the Shoreline Administrator. SMP
4.1.3.6.3.
Eight, the City’s Shoreline Administrator may require retention of “significant trees” SMP
4.1.3.1(6). No one knows whether certain trees are significant or not or how significance is
determined. Is it based on size, species, location, health, beauty?
Ninth, the SMP is also vague in referring either to other sections of the SMP or city codes which
do not exist. For instance, SMP 4.1.2.4(3) refers to the site specific analysis required in
accordance with Section 4.1.2.9, but section 4.1.2.9 does not exist. It did exist in a prior draft, but
not in the final. While it is far from clear, it may be that the City is going to use that site specific
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analysis, but chose not to lay that out in the SMP for citizens to be able to review. Similarly, the
definition of conditional use in SMP 2.3.1 references BIMC Sec. 2.16.165H, a code provision
which does not exist.
Tenth, the Shoreline Administrator is authorized to allow exceptions to planting of native
vegetation, but only if he or she is convinced it will serve the same ecological function as native
plants. SMP 4.1.3.1 (5).
Eleventh, the buffers within critical areas may increase 50 % for wildlife habitat. SMP at p. 286.
There is no way for a citizen to know when the buffer increases or not, without the City telling
him or her.
3.

Freedom of Speech

The SMP prohibits signs as a primary use in all designations, except the Aquatic designation.
SMP, at p. 44. As an accessory use, signs are prohibited in the Natural, Island Conservancy and
Priority Aquatic Designations, except as provided in SMP 4.2.5.3. Overwater signs on floats or
pilings are prohibited unless related to navigation or a water dependent use or certain subjects
listed in subsection (3). This is a content-based restriction on free speech which violates the First
Amendment. See Collier v. City of Tacoma, 121 Wash.2d 737 (1993).
Another, albeit creative argument, is that the SMP’s regulation of the types of plants that can be
planted in one’s garden interferes with the homeowners’ freedom of expression. As the
argument goes, while a homeowner may not be able to choose noxious weeds, the
homeowner/gardener should be allowed the full range of choices for the style of personal yards,
homes and gardens. After all, the policy of the SMP is to protect aesthetic values. SMP 4.1.1.3.
The City’s aesthetic values should not be able to stifle the expression of the homeowner on their
own property.
There is not very much precedent on this issue. One case that deals with this concept is Catsiff v.
McCarty, 167 Wn. App. 698 (2012). The Court upheld a city ordinance which restricted the size
of commercial signs based on traffic safety and aesthetics when challenged by a commercial
operation that wanted a giant octopus sign that exceed 30 feet in height. Id. at 710. The Court
recognized that commercial speech had less protection under the First Amendment than
noncommercial speech.
Perhaps a more appropriate provision to challenge the City’s control of one’s landscaping
decision is Article I, Section 7 of the Washington Constitution, which provides: “No person shall
be disturbed in his private affairs.” While this is the state’s counterpart to the federal Fifth
Amendment limitation on search and seizure, Courts look at this issue based on the objectively
reasonable expectations of privacy. See, e.g., State v. Lakotiy, 151 Wn.App. 699 (2009).
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To apply this provision in the case of the SMP giving the City complete control of one’s
landscaping would require showing that people have an objectively reasonable expectation of
making gardening and landscaping decisions privately. This is not an argument that something
should be kept private and out of public view, but that it is a private decision that government
has no right to control. This would clearly be charting new territory in the legal landscape.
4.

Unconstitutional Conditions

There are numerous potential problems with the SMP in regard to conditions imposed to obtain
permission to build, remodel, etc. The unconstitutional conditions doctrine arises out of the
Supreme Court decision in Nollan v. California Coastal Commission, 483 U.S. 825 (1987) and
Dolan v. City of Tigard, 512 U.S. 374 (1994) and most recently in Koontz v. St. Johns River
Water Management District, 133 S.Ct. 2586 (2013). Nollan and Dolan were originally
considered as establishing a test under the Fifth Amendment’s prohibition on uncompensated
takings of property because the condition did not substantially advance a legitimate
governmental purpose. In Lingle v. Chevron, USA, Inc., 544 U.S. 528 (2005), the Court retooled the unconstitutional conditions doctrine as a subset of substantive due process, rather than
a test under the Takings Clause.
At its core, the unconstitutional conditions doctrine requires that conditions on uses or
development of property have an essential nexus between the condition and the use and that the
condition be “roughly proportional” to the use. So, a city cannot impose a condition on building
that has nothing to do with building and any condition on building must be roughly proportional
to the impact of that building.
The potential unconstitutional conditions for any changes or disturbance of any native vegetation
on site or any vegetation in the shoreline buffer:
The dedication of a perpetual conservation easement; Adoption of
vegetation/revegetation retention standards; Permanent retention of
vegetation as instructed by the City; Perpetual dedication of labor and
services (requirement to nurture and maintain plants); Dedication of
money to pay to replace any vegetation that may for any reason; and
Provision of an easement to government agents for a minimum of 5 years
to enter upon property assure that city-dictated plans are properly
nurtured and maintained.
The difficulty, however, is for a court to find that a condition for approval is an unconstitutional
condition, it most likely will want to have the condition applied in a particular case. This
doctrine is not well-suited for facial challenges to the ordinance, unless there is a particular
situation where the SMP is requiring something as a condition and there is no possibility that it is
roughly proportional to the need created by the activity for which the permit is sought.
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The difficulty with the SMP is that it provides certain specific vegetation requirements as
mitigation for certain categories of projects. As discussed above, SMP 4.1.2.5 provides
vegetation mitigation standards:
3. If the Shoreline Buffer is altered or reduced pursuant to provisions of
Section 4.1.3, Vegetation Management or Section 4.2.1, Nonconforming
Uses, Non-Conforming Lots, and Existing Development, the following
shall occur in Zone 1:
a. Retain existing native vegetation; and
b. Plant the entire area of Zone 1. Obtain 65% vegetation canopy
coverage within 10 years.
4. When vegetation mitigation is required for new upland development,
uses, or activities the mitigation plan shall include new plantings that are
protective of views from the primary structure of the subject property
and in proportion to the identified impact. Mitigation shall be located in
the following sequence, except for the Point Monroe District which shall
meet special provisions in subsection 6,
a. Within Zone 1, plant vegetation to obtain a minimum of 65% native
vegetation canopy coverage;
b. In Zone 2, plant to increase canopy coverage, in a manner that
promotes contiguous native vegetation or in areas nearest the shoreline;
c. In the Shoreline Buffer, plant in a manner that promotes a contiguous
native vegetated corridor that connects to the shoreline;
d. Outside of the Shoreline Buffer, plant in a manner that promotes a
contiguous native vegetated corridor to the shoreline;
e. Outside of the Shoreline Buffer; or
f. At an off-site location approved by the Administrator, within Zone 1,
plant to meet the standard of subsection a.
5. When mitigation is required for shoreline stabilization projects due to
site disturbance, the required planting plan shall also include the
following, unless an alternative planting plan is approved by the
Administrator:
a. Replant 75% of the shoreline area located along the upland edge of
the shoreline stabilization structure to a minimum depth of ten (10) feet,
unless demonstrated to be infeasible to the Administrator;
The depth may be reduced to five (5) feet to allow for landscape design
variation, provided that the total square footage of the area planted
equals the required 75% of the shoreline;
Planting plans shall meet provisions in Section 4.1.3.5(5), and shade
bearing plants shall be provided at suitable fish spawning sites; and
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Include plantings equivalent to one tree per ever 20 linear feet of
shoreline and one shrub per ever five linear feet, which may be planted
with due consideration of views from the primary structure of the subject
property.
SMP 6.1.3.4 requires mitigation for shoreline modifications: “Require mitigation of identified
impacts resulting from shoreline modification.” SMP 4.1.2.8.4 indicates that all new and
replacement shoreline stabilization project must address mitigation.
Therefore, paragraphs 3, 4, and 5 quoted above, contain problems with unconstitutional
conditions. In regard to paragraph 3, if a Shoreline Buffer is altered, the property owner must
guarantee a 65% canopy growth within 10 years. This is apparently true without regard to the
extent the buffer is altered. So if one plant is altered within the buffer, the property owner must
guarantee a 65% canopy within 10 years.
In regard to paragraph 4, extensive planting of native vegetation is required if mitigation is
required for new upland development. Similarly, in regard to paragraph 5, when mitigation is
required for shoreline stabilization due to site disturbance, a specific planting plan is required
regardless of the extent of the site disturbance.
If rebuilding a house, the City requires a restriction placed on title promising no bulkhead for
“life of the development.” SMP 4.2.1.6.1.3(b). If building a new house, the City conditions the
permit with a prohibition on a bulkhead for 100 years. SMP 6.1.5.4. Similarly, A condition on
subdivisions requires no bulkhead for 100 years. SMP 5.9.8.1.
While these provisions are very likely to violate the prohibition on unconstitutional conditions, I
think it is highly likely that these need to be addressed in a particular situation when they are
applied to a property.
5.

Taking Without Payment of Compensation

There may be restrictions that are so tight that they would cause the taking of property by the
deprivation of all economical use of the property, a test established in Lucas v. South Carolina
Coast Council, 505 U.S. 1003 (1992). It is a categorical test, which means, if the regulation
takes all economic use of the property, the result is that a taking has occurred no matter what the
reasons. However, it is clear that a court is not going to rule that such a taking has occurred
unless applied in a particular case. Moreover, in reaction to private property rights attorneys
looking to fit their situation into the Lucas categorical taking category, the trend in the courts has
been away from finding this kind of categorical taking.
Instead, courts generally are leaning toward analyzing takings claims under the Penn Central
Transportation Co. v. City of New York, 439 U.S. 883 (1978), which analyzes several factors that
focus on the impact of the regulation on the property owner. A Penn Central taking analysis
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cannot be done, except in some extremely limited cases, without a particular property owner
having had the regulation applied in a particular way.
Instead, I believe the only taking theory of recovery that could be sought now, would be the
taking a distinct property right, which the courts will sometimes do. For instance, in
Manufactured Housing Communities v. State, 142 Wn.2d 347 (2000), the Washington Supreme
Court found that a statute which automatically transferred a right of first refusal (from a landlord
to the tenant) took away that particular property right. Because the Washington constitution,
unlike the Federal constitution, prohibits takings unless compensation is paid first, that is, before
the taking, the Court in Manufactured Housing found the statute to be unconstitutional.
There are a couple of particular property rights that it might be possible to argue have been taken
by the SMP.
a. Taking of Property Right to Access and Recreational (nonconsumptive)
Use of Water.
The denial of the right to build a dock could be construed to be the denial of access to water.
Similarly, subdivisions require prohibitions on single use docks on the face of the plat. SMP
5.9.9.2. Hudson House, Inc. v. Rozman, 82 Wn.2d 178, 182 (1973), requires “an upland owner
should not be cut off from ‘access to water which is often the most valuable feature of their
property’.” The cases refer to access to navigable water, which presumes the access is for
purposes of navigation. The prohibition on a dock interferes with access for purposes of
navigation.
When the respondents or their predecessors in interest acquired their
patents they acquired title to the center of the lake, and riparian rights
attached and became appurtenant thereto or incidents of their ownership.
They became vested property rights and are included in the protection
afforded by Art. I, § 16 of the state constitution providing that private
property shall not be taken or damaged for public or private use without
just compensation. One of such rights is access to the water, which
carries with it the rights of boating, bathing, swimming and fishing.
If the land can be used for agricultural purposes there is incidental
thereto the right of drainage into the lake and the right of access by
domestic animals and fowls, and if it is capable of use for residential
purposes many rights may be exercised and enjoyed which have always
been recognized as riparian rights, reasonable use and due regard for
similar rights of others being the standard of conduct.
Petition of Clinton Water Dist. of Island County, 36 Wn.2d 284, 287-88 (1950).
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The prohibition of motorized boats in Priority Aquatic designations, SMP 3.3.2.7(3), may also
take access to navigable waters.
b. Taking the Right to Protect Property
The SMP prohibits landowners from protecting land from erosion, unless a house is in danger.
SMP 6.2.4.4 and 6.2.8.1. This is consistent with the DOE WACs, but may not be consistent with
the constitutional right to protect property. One of the rights of property ownership is the right to
protect that property and property includes more than just land with homes. Washington Courts
have recognized the right of a property owner to defend property, not just homes or even land,
from destructive natural forces. State v. Vander Houwen, 163 Wn.2d 25 (2008) (shooting elk
destructive of crops) and cases cited therein. Banks v. U.S., 69 Fed.Cl. 206 ( 2006); Cubbins v.
Mississippi River Commission, 241 U.S. 351 (1916).
Similarly, boathouses, piers and marine railways can only be repaired 50% every 5 years. SMP
5.2.1.8.2. This denies property owners of the right to protect this property fully by having to
sacrifice at least 50% of the facility.
c.

Taking by Mandating Physical Occupation

A provision which may also be viewed as unduly oppressive is the requirement that downed
hazard trees must be left onsite to provide wildlife habitat. SMP 4.1.3.4(3) (c). This may be a
taking that is a combination of the taking of the right to protect property (in this case from
vermin) and a taking requiring a physical invasion of private property. One of the other
categorical taking arises when the Government requires a physical invasion of one’s property by
someone else. In Loretto v. Teleprompter Manhattan CATV Corp. 456 U.S. 419 (1982), the
Court held that a law which required landlords to allow the placement of cable TV boxes on the
landlord’s building was a per se taking. Here, the SMP is requiring shoreline homeowners to
provide habitat for wildlife, which is the physical invasion, like the cable box. Vander Houwen
is helpful on this point. Federal cases are mixed. See, e.g., Christy v. Hodel, 857 F.2d 1324 (9th
Cir. 1998) (prohibition on killing grizzly bears destroying livestock not a taking).
Additionally, vegetation requirements that require a certain canopy take property owners’ right
to use or not use airspace. Ackerman v. Port of Seattle, 55 Wn.2d 400, 413 (1960), overruled on
other grounds by Highline Sch. Dist. No. 401 v. Port of Seattle, 87 Wn.2d 6 (1976). U.S. v.
Causby, 328 U.S. 256 (1946); State ex rel. Washington State Convention and Trade Center v.
Evans, 136 Wn.2d 811 (1998). The City is requiring property owners to fill airspace with
vegetation. Washington law does not recognize a constitutional property right to light and air.
d. Taking Right to Exclude Others
Commercial development must include public access. SMP 4.2.4.4 (5). It is highly likely that
commercial development does not create the need for additional public access.
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Residential development of four or more dwelling units must provide public access. SMP
5.9.8.7; SMP 4.2.4.7. It is highly unlikely that the creation of any number of residential
developments creates a need for public access.
6.

Due Process Regarding Nonconforming Use Status

While void for vagueness, arbitrary and capricious, unduly oppressive and unconstitutional
conditions are all subparts of the protection provided by the substantive component of the Due
Process Clause, there is another issue which may, or may not be, properly categorized as a due
process issue. Pacific Legal Foundation provided comments to the City that the SMP misuses
the entire concept of nonconforming uses. It is not entirely clear to me whether this is a due
process violation or something else.
The SMP states that the purpose of declaring existing homes nonconforming is “to recognize
legally established primary residential structures and to allow them to be maintained, repaired,
remodeled, replaced and in some cases expanded in conformance with these rules.” SMP
4.2.1.2. The stated goal is to encourage owners to bring their structures into conformity with the
new buffer and vegetation retention standards as the owner proposes changes to the structure.
The City’s understanding of what nonconforming means is at odds with the well-established
legal definition for the designation. According to the Washington Supreme Court, a
structure/use is declared “nonconforming” if it is legislatively determined to be “disfavored” and
is to be “extinguished” over time. Rhod-A-Zalea & 35th, Inc. v. Snohomish County, 236 Wn.2d
1, 7, (1998).
7.

Miscellaneous Constitutional Provisions

SMP 7.2.1 purports to authorize site inspection without a warrant. Administrative inspections
are not permissible without a warrant. Camara v. Municipal Court, 387 U.S. 523, 530–32
(1967).

SUMMARY
It my general opinion to include as many arguments about inconsistency with the SMA and the
comprehensive plans in a petition to the Growth Board, even though there may not be any
particular angst with one or more of them. If the Growth Board sees a mess, it may be more
likely to send it back to the City with even a slightly more favorable city council.
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At this point, I am not recommending any immediate march into Superior Court on any of the
constitutional issues, although that may change based on actual circumstances with a particular
landowner or based on overall strategy decisions about prosecution of the case.

Richard M. Stephens
Groen Stephens & Klinge LLP

